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Support-of (A). ,Plaintiffs' Motion for Final Approval of 
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Counsel's Motion for an Award of Attorneys' Fees and 
Reimbursement of 

"Notice Order" 

"Notice Packet" 

Class 

"Plaintiffs' Counsel" 

Roseman Kodroff & Will P.C. 

vii 

Local Governmental Officers'. 
Committee 

Pendency of Class Action and Proposed 
Settlement with Defendant Ernst & Young LLP, 
Settlement Fairness Hearing and Motion for Attorneys' 
Fees and Reimbursement of 
Order Concerning Proposed Settlement With Defendant 
Ernst & Young LLP filed December 3, 2013 (ECF No .• 

Notice, Claim Form and a cover letter, sent 
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direction and under the supervision of Lead Counsel, • 
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"Repo 105" A repurchase agreement (i.e., a "repo") that Lehman 
accounted for as a sale instead of a financing, which 
removed the assets from Lehman's balance sheet. In a 
second step, Lehman used the cash obtained in exchange • 
for the assets to pay down other liabilities. The Repo 105 

'"' JransactiQns"reduced,Jhe ,siz.e, of. Lehman's balance sheet 
and reduced its net leverage ratio. The transactions were 
called. ,Repo,,, 105, because Lehman provided 5% 
overcollateralization. Repo 105 and Repo 108 are 
referred to as 105" 

"Repo 1 08" Similar to Repo 105 transactions, except Lehman 

"Settlement Class" All investors who (a) purchased or otherwise acquired 
Lehman Securities identified in Appendix A to the 
Stipulation, (b) purchased or otherwise acquired Lehman 
Structured Notes identified in Appendix B to the 
Stipulation, and/or (c) purchased or otherwise acquired 
Lehman common stock or call options andlor sold 
Lehman put options, during the Settlement Class Period 
(i.e., the period between June 12, 2007 and 
September 15,2008, through and inclusive). Excluded 
from the Settlement Class are (i) the named defendants in 
the Complaint, (ii) Lehman, (iii) the executive officers 
and directors of each Defendant or Lehman, (iv) any 
entity in which any Defendant or Lehman have or had a 
controlling interest, (v) members of any Defendant's 
immediate families, (vi) the plaintiffs named in the 
actions listed on Appendix C to the Stipulation who do 
not request removal from the excluded list in accordance 
with Paragraph 34 of the Stipulation, (vii) any person or 
entity that has (a) litigation claims in any forum against 
EY arising out of the purchase of Lehman Securities 
during any portion of the Settlement Class Period and 
received a judgment, or (b) settled and released claims 
against EY arising out of the purchase of Lehman 
Securities during any portion of the Settlement Class 
Period (as identified on a confidential exhibit that will be 
produced by EY on a confidential basis to the Claims 
Administrator, but shall not be provided to Lead Counsel 
or Lead Plaintiffs or to any other person or entity), and 

the .. successors or assi 

nrrnTlI'PI'I 8% overcollateralization instead of5% 
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of any such excluded party. Also excluded from the • 
Settlement Class are any persons or entities who exclude . 
themselves by filing a timely request for exclusion in 
accordance with the set forth in the Notice 

"Settlement Class Period" The period between June 	 12, 2007 
•. _•• ___ .•.• .•.. .....""nCY... and inclusive 

~~~----~~--~~~----~~~--~~~--~~~--~----------------~ 
"Settlement Fairness Hearing" or 	 The hearing scheduled for April 15, 2014 at 4:30 p.m. at 
"Final Approval Hearing" .. _.. 	 which ... the Court .. .will ... consider, -among other things, • 

whether the Settlement, the Plan of Allocation and Lead 
Counsel's Fee and Expense Application are fair, 
reasonable and 

"Settlement Memorandum" 	 The Memorandum of Law in Support of Plaintiffs' . 
Motion for Final Approval of Class Action Settlement 
with Defendant Ernst & Young LLP and Approval ofPlan 
ofAllocation 

"SNP Settlement Class" 	 The settlement class as certified by the Court's order 
granting final approval of the SNP Settlement on. 
December 1 2013 No.5 

"SNP Settlement" 	 The settlement with UBSFS for $120 million related to 
Lehman structured notes that was approved by order of 
the Court on December 1 2013 No. 

"Stipulation" 	 Stipulation and Agreement of Settlement between 
Plaintiffs and EY dated as ofNovember 20 2013 

"Summary Notice" 	 Summary Notice of Pendency of Class Action and 
Proposed Settlement with EY, Settlement Fairness 
Hearing, and Motion for Attorneys' Fees and· 
Reimbursement 

The underwriters named as defendants in the Action and 
with whom settlements were reached, as approved by the 
Court on 2012 No. 

• "UW Settlements" 	 The settlements in this Action with the UW Defendants • 
totaling $426,218,000 approved by order of the Court on 

2012 No. 

ix 
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Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, Lead Plaintiffs and Class 

Representative Oklahoma Firefighters Pension and Retirement System (collectively, the 

"Plaintiffs") respectfully submit this memorandum of law in support of their Motion for Final 

Approval of ClassAc~iC?~_~~ttlement w~~ttJ2~fe!l<lant Ern..~t §l Young LLP an_d Approval of Plan 

ofAllocation. I 

PRELIMINARY STATEMENT 

Plaintiffs, on behalf of themselves and the Settlement Class, have agreed to settle all 

claims asserted in the above-captioned action (the "Action") against Defendant Ernst & Young 

LLP ("BY") in exchange for $99,000,000 in cash (the "Settlement Amount"). Plaintiffs 

respectfully submit that the proposed Settlement represents a favorable result obtained in the face 

of significant litigation risks and satisfies the standard for final approval under Rule 23 of the 

Federal Rules of Civil Procedure. The Settlement with EY, combined with the previously 

approved D&O Settlement and UW Settlements, brings the total recovery for Lehman investors 

by Lead Counsel through this class action to $615,218,000. 

As detailed in the Joint Declaration of David Stickney and David Kessler in Support of 

(A) Plaintiffs' Motion for Final Approval of Class Action Settlement with Defendant Ernst & 

Young LLP and Approval of Plan of Allocation and (B) Lead Counsel's Motion for an Award of 

Attorneys' Fees and Reimbursement of Litigation Expenses (the "Joint Declaration" or "Joint 

Decl.") submitted concurrently herewith, Plaintiffs and Lead Counsel had extensively litigated 

the Action against EY for years and had a thorough understanding of the strengths and 

weaknesses ofthe claims with respect to EY. 

All terms with initial capitalization not otherwise defined herein or in the "Table of 
Abbreviations" set forth above, shall have the meanings ascribed to them in the Stipulation of 
Settlement and Release dated as of November 20,2013 (ECF Nos. 535-1 and 535-2) and the 
accompanying Joint Declaration. 
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Over the course of three and one-half years, Plaintiffs, thorough Lead Counsel, undertook 

significant efforts to identify, preserve and vigorously prosecute the Settlement Class's claims 

against EY. Lead Counsel: (i) entered into a tolling agreement with EY in order to preserve 

Plaintiffs' rights~oclaims(Joint Decl. ~~4, 15); (ii) c~nducted an extensive investigation into the_ ...... . 

Settlement Class's claims against EY (Id. ~~14-17); (iii) drafted the detailed Complaint which 

named EY as a defendant in the Action for the first time (id. ~18); (iv) opposed EY's motion to 

dismiss the Complaint (id. ~~20-21); (v) engaged in class discovery, including participating in 

depositions of Oklahoma FF, ACERA and experts (id. ~~22-25); (vi) successfully moved for 

class certification over EY's opposition (id. ~~23, 26-27); (vii) engaged in extensive discovery, 

including reviewing over 26 million pages of documents obtained from EY, the Lehman Estate, 

and various other third parties and using the information from this extensive review to prepare 

for and conduct more than fifty depositions on three continents, including depositions ofkey EY 

auditors, former Lehman officers and directors, and witnesses with knowledge of EY's 

investigation into the whistleblower's Repo 105 allegations (id. '~28-42; 49-57); 

(viii) successfully moved the U.K. Court pursuant to the Hague Convention for the production by 

EY U.K. of certain documents relating to its review and audit of Lehman's Repo 105 

transactions (id. ~'34-35); (ix) coordinated discovery efforts with plaintiffs in related state and 

federal litigation (id. ~'43-48); and (x) consulted extensively with numerous experts and 

consultants in the fields of, among others, market efficiency, financial disclosure and accounting 

principles, liquidity and solvency, credit ratings, loss causation and damages (id. '~58-60). 

Moreover, the Settlement was reached only after a protracted and difficult settlement 

process, including in-person and telephonic discussions, as well as formal mediation facilitated 

by the Honorable Layn R. Phillips. Id. ~~63-65. Following the substantial completion of fact 

discovery, the parties reached an agreement in principle to settle the Action for $99 million. /d. 

2 
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When evaluating and agreeing to the Settlement, Plaintiffs considered the myriad risks of 

continued litigation. As a result ofmotion practice, the sustained claims against EY were for an 

alleged false statement in a quarterly review opinion for Lehman's unaudited financial statements 

for the second quarter of 2008. S.ee Joint Decl. Section ILB. The Se~lement is ~Particularly 

significant result when considered in light ofthe risks to continued litigation. As set forth below, 

EY asserted serious defenses to liability including the absence of loss causation, scienter and a 

materially false statement - that, if successful, would have resulted in no recovery. And even if 

Plaintiffs established liability at trial, EY asserted proportionate fault defenses to reduce liability 

by assigning fault for losses to others. In addition to these risks, the Settlement avoids the 

uncertainty of external developments in the securities class certification landscape which could 

limit or negatively impact any future recovery, such as the Supreme Court's review of the fraud­

on-the-market presumption of reliance recognized in Basic Inc. v. Levinson, 485 U.S. 224, 108 S. 

Ct. 978 (1988). See Halliburton Co. v. Erica P. John Fund, Inc., No. 13-317, 134 S. Ct. 636, 

187 L. Ed. 415 (Mem) (Nov. 15,2013). 

Following notice to the Settlement Class, the reaction to the Settlement has been 

favorable. In accordance with the Court's December 3, 2013 Notice Order (ECF No. 542), the 

Court-authorized Claims Administrator, The Garden City Group, Inc. ("GCG"), disseminated 

more than 916,000 copies of the Notice and Claim Form (together, the "Notice Packet") to 

potential Settlement Class Members and their nominees. 2 As ordered by the Court and set forth 

in the Notice, any objections to the Settlement, the Plan of Allocation or the request for 

attorneys' fees and reimbursement oflitigation expenses, and any requests for exclusion from the 

Settlement Class, are due to be received no later than March 25, 2014. To date, only three 

2 See Affidavit of Jose C. Fraga Regarding (A) Mailing of the EY Notice and EY Claim Form; 
(B) Publication of the EY Summary Notice; (C) Report on Requests for Exclusion Received to 
Date; and (D) Report on Requests for Removal from the Excluded List by Individual Action 
Plaintiffs (the "Fraga Aff."), at ~'5-8, attached as Exhibit 1 to the Joint Declaration. 

3 
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potential objections have been received. See Joint Decl. ~82 and n.5. In addition, to date, GCG 

has received only three requests for exclusion from the Settlement Class. ld.; see also Fraga Aff. 

~13. 

Lead Counsel believe that the Settlement is fair,_ ~eas()nable and adequate and in the best 

interests of the Settlement Class. Plaintiffs, sophisticated institutional investors of the type 

favored by Congress when passing the Private Securities Litigation Reform Act of 1995 

("PSLRA"), also approve the Settlement. In addition to seeking final approval ofthe Settlement, 

Plaintiffs seek approval of the proposed Plan of Allocation as fair and reasonable and 

certification of the Settlement Class for settlement purposes only. As discussed below, Lead 

Counsel believe that the Plan of Allocation - a plan that is largely based on the plan previously 

approved by the Court in connection with the 0&0 Settlement - is a fair and reasonable method 

for allocating the Net Settlement Fund to the Settlement Class. 

ARGUMENT 

I. 	 THE PROPOSED SETTLEMENT WARRANTS FINAL APPROVAL 

Rule 23(e) of the Federal Rules of Civil Procedure provides that a class action settlement 

must obtain Court approval. The Settlement should be approved if the Court finds it is "fair, 

reasonable, and adequate." Fed. R. Civ. P. 23(e)(2). As a matter of public policy, courts favor 

the settlement of disputed claims, particularly in complex class actions. See Waf-Mart Stores, 

Inc. v. Visa US.A. Inc., 396 FJd 96, 116 (2d Cir. 2005) ("Visa") ("We are mindful of the 'strong 

judicial policy in favor of settlements, particularly in the class action context."') (citation 

omitted); In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 455 (S.D.N.Y. 2004) 

("federal courts favor settlement, especially in complex and large-scale disputes, so as to 

encourage compromise and conserve judicial and private resources"). 

In ruling on final approval of class settlements, courts examine both the negotiating 

process leading to the settlement, and the settlement's substantive terms. See Visa, 396 F.3d at 

116; In re lMAX Sec. Litig., 283 F.R.D. 178, 188 (S.D.N.Y. 2012); In re Giant Interactive Grp., 

4 
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Inc. Sec. Litig., 279 F.R.D. 151, 160 (S.D.N.Y. 2011). The Court may presume that a settlement 

negotiated at arm's-length by experienced counsel is fair and reasonable.3 Moreover, 

recognizing that a settlement represents an exercise of judgment by the negotiating parties, the 

Second Circuit has cautioned that, while a court should not give "rubber stamp approval" to a 

proposed settlement, it should "stop short ofthe detailed and thorough investigation that it would 

undertake if it were actually trying the case." City ofDetroit v. Grinnell Corp., 495 F.2d 448, 

462 (2d Cir. 1974) abrogated on other grounds by Goldberger v. Integrated Res. Inc., 209 F.3d 

43 (2d Cir. 2000); see also Veeco, 2007 WL 4115809, at *5. 

A. 	 The Settlement Negotiations 

Demonstrate Procedural Fairness 


An initial presumption of fairness attaches to a proposed settlement if it is "reached by 

experienced counsel after arm's length negotiations." In re Sadia S.A. Sec. LiUg., No. 08 Civ. 

9528 (SAS), 2011 WL 6825235, at *1 (S.D.N.¥. Dec. 28, 2011); see also Veeco, 2007 WL 

4115809, at *5 ("A proposed class action settlement enjoys a strong presumption that it is fair, 

reasonable and adequate if, as is the case here, it was the product of arm's length negotiations 

conducted by capable counsel, wen-experienced in class action litigation arising under the 

federal securities laws.") (citation omitted); D'Amato v. Deutsche Bank, 236 F.3d 78,85 (2d Cir. 

2001) (presumption of fairness applies whether "the settlement resulted from 'arm's-length 

negotiations and ... plaintiffs' counsel have possessed the experience and ability, and have 

engaged in the discovery, necessary to effective representation ofthe class's interest"'). 

The parties negotiated the Settlement at arm's-length with the assistance of a highly­

respected neutral, former U.S. District Judge Layn R. Phillips, and through extensive direct 

3 See IMAX, 283 F.R.D. at 189; In re Veeco Instruments Inc. Sec. Litig., No. 05 MOL 01695 
(eM), 2007 WL 4115809, at *5 (S.D.N.Y. Nov. 7, 2007) ("A proposed class action settlement 
enjoys a strong presumption that it is fair, reasonable and adequate if, as is the case here, it was 
the product of arm's-length negotiations conducted by capable counsel, well-experienced in class 
action litigation arising under the federal securities laws.") (citation omitted). 

5 
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negotiations led by senior attorneys for Lead Counsel. See Joint Decl. Section III.A.I. The 

negotiation process included in-person and telephonic discussions, as well as a formal mediation 

session in December 2011, for which the parties prepared detailed mediation statements setting 

forth each side_'~respective positions.4 It was not until fact discovery had been substantially 

completed and the parties overcame an impasse through direct negotiations that they reached an 

agreement in principle to settle the Action against EY for $99,000,000. Joint Decl. ~65. 

Thereafter, the parties negotiated the specific terms of their agreement, executing the Stipulation 

on November 20,2013. 

Lead Counsel who negotiated the Settlement have extensive experience and expertise in 

prosecuting complex securities class action litigation like this one and were well informed about 

the strengths and weaknesses of Plaintiffs' claims against EY. The opinion of Lead Counsel is 

entitled to "great weight." In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 465, 474 

(S.D.N.Y. 1998) (Courts have consistently given "'great weight' ... to the recommendations of 

counsel, who are most closely acquainted with the facts of the underlying litigation"); accord 

Chatelain v. Prudential-Bache Sec., Inc., 805 F. Supp. 209, 212 (S.D.N.Y. 1992). 

B. 	 Application Of The Grinnell Factors Supports Approval 

Of The Settlement As Fair, Reasonable And Adequate 


An analysis of the Grinnell factors, which the Second Circuit has held are to be 

considered when determining if a proposed settlement is fair, reasonable and adequate, 

4 Id. The mediator's involvement further supports procedural fairness. See D'Amato, 236 F.3d 
at 85 (a mediator's involvement in settlement negotiations "helps to ensure that the proceedings 
were free of collusion and undue pressure"); In re Bear Stearns Cos., Inc. Sec. Litig., 909 F. 
Supp. 2d 259, 265 (S.D.N.Y. Nov. 9, 2012) (approving settlement where parties "engaged in 
extensive arm's length negotiations, which included multiple sessions mediated by retired federal 
judge Layn R. Phillips, an experienced and well-regarded mediator of complex securities 
cases"); Giant Interactive, 279 F.R.D. at 160 (approving settlement and finding it was entitled to 
a presumption of fairness where the "settlement was the product of prolonged, arms-length 
negotiation" facilitated by Judge Phillips, "a respected mediator"). 

6 



Case 1 :09-md-02017 -LAK-GWG Document 1380 Filed 03/11/14 Page 17 of 34 

demonstrates that the Court should grant final approval. These factors include the following: 

(1) the complexity, expense and likely duration of the litigation; (2) the reaction 
of the class to the settlement; (3) the stage of the proceedings and the amount of 
discovery completed; (4) the risks of establishing liability; (5) the risks of 
establishing damages; (6) the risks of maintaining the class action through the 
trial; (7) the ability of the defendants to withstand a greater judgment; (8) the 
range of reasonableness of the settlement fund in light of the best possible 
recovery; [and] (9) the range of reasonableness of the settlement fund to a 
possible recovery in light of all the attendant risks of litigation. 

Grinnell, 495 F.2d at 463 (citations omitted), see also D 'Amato, 236 F .3d at 86; In re AMF 

Bowling Sec. Litig., 334 F. Supp. 2d 462, 464 (S.D.N.Y. 2004). "In finding that a settlement is 

fair, not every factor must weigh in favor of settlement, 'rather the court should consider the 

totality of these factors in light of the particular circumstances.''' Global Crossing, 225 F.R.D. at 

456 (citation omitted). Additionally, in deciding whether to approve a settlement, a court 

"should not attempt to approximate a litigated determination of the merits of the case lest the 

process of detennining whether to approve a settlement simply substitute one complex, time 

consuming and expensive litigation for another." White v. First Am. Registry, Inc., No. 04 Civ. 

1611 (LAK), 2007 WL 703926, at *2 (S.D.N.Y. Mar. 7,2007). 

Here, the Settlement clearly satisfies the criteria for approval articulated by the Second 

Circuit in Grinnell. 

1. 	 The Complexity, Expense And Likely Duration 
Of The Litigation Support Approval Of The Settlement 

"[I]n evaluating the settlement of a securities class action, federal courts, including this 

Court, 'have long recognized that such litigation is notably difficult and notoriously uncertain.'" 

In re FLAG Telecom Holdings, Ltd Sec. Litig., No. 02-CV-3400 (CM)(PED), 2010 WL 

4537550, at *15 (S.D.N.Y. Nov. 8,2010) (citation omitted). Courts recognize that "[s]ecurities 

class actions are generally complex and expensive to prosecute." In re Gilat Satellite Networks, 

Ltd., No. CV-02-1510, 2007 WL 1191048, at *10 (E.D.N.Y. Apr. 19, 2007). Accordingly, 

"[ c ]lass action suits readily lend themselves to compromise because of the difficulties of proof, 

the uncertainties of the outcome, and the typical length of the litigation." In re Luxottica Grp. 
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S.p.A. Sec. Litig., 233 F.R.D. 306, 310 (E.D.N.Y. 2006) (citations omitted); see also In re AOL 

Time Warner, Inc. Sec. & ERISA Litig., Nos. MDL 1500, 02-5575 (SWK), 2006 WL 903236, at 

*8 (S.D.N.Y. Apr. 6, 2006) (due to their "notorious complexity," securities class actions often 

... settl~ .t() "circumve~~!lt~~ .~~~fi()ul~..~~..~~c~rta.i!l.!Y}~~~~~~ i~.lo~~? ~.'?~tly trials").. 

This Action involved complex legal and factual issues surrounding the liability of EY for 
. . . , . . . . " _ _. " ___ . _. _ ...... _07. ... __ •. '.. " • _~ ~~ ~ 

its role in connection with Lehman's issuance ofmaterially false financial statements through the 

use of Rep0 105 transactions before Lehman's historic bankruptcy. The Complaint alleged that 

the auditor's public statements in Lehman's Fonns 2Q07 lO-Q, 3Q07 10-Q, 2007 IO-K, lQ08 

10-Q and 2Q08 10-Q filed with the SEC, were materially false and misleading concerning 

Lehman's use of undisclosed Repo 105 transactions to artificially deflate Lehman's reported net 

leverage ratio and create the appearance of a stronger balance sheet and Lehman's failure to 

disclose material facts concerning its concentration of risk assets. Joint Decl. Section ILB. EY 

successfully moved to dismiss all claims, except for the alleged false statement in EY's quarterly 

review opinion for Lehman's unaudited financial results for the second quarter of 2008. 

Plaintiffs confronted numerous complexities in pursuing the claims against EY, including, 

among others, contested issues with respect to loss causation, scienter, and the existence of a 

materially false statement that, if successful, would have resulted in no recovery. Even if 

Plaintiffs established liability at trial, EY asserted proportionate fault defenses to reduce liability 

by assigning fault for losses to others. 

The Settlement avoids the considerable risks, delay and expense of, among other things, 

summary judgment motions, Daubert motions, motions in limine, a lengthy trial and appeaL 

Whatever the outcome at trial, it is virtually certain that an appeal (or appeals) would be taken, 

and any recovery the Settlement Class may have been able to recover at trial would likely be 

delayed for years. In re Sony SXRD Rear Projection Television Class Action Lilig., No. 06 Civ. 

5173 (RPP), 2008 WL 1956267, at *6 (S.D.N.Y. May 1,2008) ("the complexity, expense and 

likely duration of the litigation going forward weigh in favor of approval of the Settlement. ... 
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Not only would Plaintiffs spend substantial sums in litigating this case through trial and appeals, 

it could be years before class members saw any recovery, if at alL"); Hicks v. Morgan Stanley & 

Co., No. 01 Civ. 10071 (RJH), 2005 WL 2757792, at *6 (S.D.N.Y. Oct. 24, 2005) ("Further 

litigation would necessarily involve. further costs [and] justice may be best served with a fair 

settlement today as opposed to an uncertain future settlement or trial ofthe action."). 

The proposed $99 million Settlement provides a substantial and certain recovery, without 

the further expense, delay and risk of a smaller recovery or potentially no recovery for the 

Settlement Class presented by continued litigation. Accordingly, this factor favors approval of 

the Settlement. 

2. 	 The Stage Of The Proceedings And Amount Of 
Discovery Support Approval OfThe Settlement 

This factor examines whether plaintiffs had a sufficient amount of information available 

about the claims and defenses to ensure that plaintiffs were able to properly evaluate the case and 

assess the adequacy of the settlement. See Weinberger v. Kendrick, 698 F.2d 61, 74 (2d Cir. 

1983); Global CrOSSing, 225 F.R.D. at 458 (this requirement "is intended to assure the Court 

'that counsel for plaintiffs have weighed their position based on a full consideration of the 

possibilities facing them"') (citation omitted). After three and one-half years of litigation that 

included an extensive investigation, motion practice, substantial discovery and consultation with 

mUltiple experts, there is no question that this Action had reached the point where Plaintiffs and 

their counsel had a thorough understanding of the strengths and weaknesses of their claims and 

of EY's defenses and could make intelligent, informed appraisals of their chances of success had 

this Action continued to be litigated. See In re Excess Value Ins. Coverage Litig., Nos. M-21~ 

84RMB, MDL-1339, 2004 WL 1724980, at *12 (S.D.N.Y. July 30, 2004) ("The investigation, 

discovery and motion practice conducted to date provided Plaintiffs with 'sufficient information 

to make an informed judgment on the reasonableness of the settlement proposal."') (citation 

omitted). 
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The parties reached settlement only after Lead Counsel developed a record to support 

Plaintiffs' claims and had a thorough understanding of the strengths and weaknesses of the 

claims and defenses. Document discovery was complete, and Lead Counsel obtained testimony 

from over fifty witnesses through depositions .. Joint Decl. Sections II.D. and II.E. Moreover, 

expert reports were due to be filed just days prior to reaching the Settlement. Id Section II.E.3. 

Accordingly, as a result of the foregoing, Plaintiffs and Lead Counsel clearly had a 

"sufficient understanding of the case to gau ge the strengths and weaknesses of their claims and 

the adequacy" of the Settlement. AOL Time Warner, 2006 WL 903236, at *10. Based on the 

stage of the litigation and the amount of information obtained by the time the Settlement was 

reached, Plaintiffs and Lead Counsel respectfully submit that this factor strongly supports 

approval of the Settlement. 

3. 	 The Risks Of Establishing Liability And 
Damages Support Approval Of The Settlement 

In assessing this factor, the Court is not required to «decide the merits of the case or 

resolve unsettled legal questions," Carson v. Am. Brands, Inc., 450 U.s. 79, 88 n.14, 101 S. Ct. 

993,998 (1981), or to "foresee with absolute certainty the outcome ofthe case," In re Austrian & 

German Bank Holocaust Litig., 80 F. Supp. 2d 164, 177 (S.D.N.Y. 2000). "[R]ather, the Court 

need only assess the risks of litigation against the certainty of recovery under the proposed 

settlement." Global Crossing, 225 F.R.D. at 459. While Plaintiffs and Lead Counsel believe 

that the claims asserted against EY have merit, they also recognize that there were considerable 

risks in pursuing the Action against EY, an outside audit firm, through summary judgment, trial 

and beyond. 

a) Risks To Establishing EY's Liability 

Although Plaintiffs' TAC survived EY's motion to dismiss, the Court, in ruling on this 

motion, dismissed Plaintiffs' § 11 and § lOeb) claims for purchases of Lehman stock made prior 

to the issuance of EY's review report contained in Lehman's Form lO-Q filed with the SEC on 

July 10, 2008. Joint Dec!. ~~4, 21. By eliminating EY's liability based on its 2007 year-end 
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audit opinion and 1 Q08 review report, all that remained was a single false statement on a single 

quarterly review (not an audit) and Plaintiffs' burden of proving the existence of a false 

statement and EY's scienter became substantially more difficult. ld. ,71. Throughout, EY 

argued, among other ~hings, that it had only limited responsibilities when conducting a quarterly 

interim review, as contrasted with an audit of year-end financial statements. "The objective of a 

review of interim financial information differs significantly from that of an audit conducted in 

accordance with [GAAP]." ld. (quoting PCAOB, AU § 722.07). 

b) Risks To Establishing Causation And Damages 

With respect to loss causation, there were no Repo 105 "corrective disclosures" during or 

immediately following the relevant time period (July 11, 2008 through September 14, 2008). 

Joint Decl. ,72. The market learned of Lehman's misuse of Repo 105 in March 2010 when the 

Examiner's Report became public eighteen months after Lehman filed for bankruptcy. ld. 

While Plaintiffs developed a record through extensive discovery to support their assertion that 

EY's alleged false statement caused investor losses because it concealed risks that later 

materialized, this issue was complex and hotly-contested. ld. EY vigorously contested 

Plaintiffs' "materialization of the risk" theory of loss causation throughout the Action, 

maintaining that neither Lehman's Repo 105 transactions nor EY's quarterly review report were 

the cause of investor losses but rather Lehman's liquidity crisis amidst a global, financial 

meltdown was the cause. ld. 

EY also vigorously challenged and raised significant defenses in connection with the 

amount of damages for which EY could potentially be responsible. When, as here, Plaintiffs 

partially settled claims against co-defendants, the non-settling defendant (i.e., EY) is entitled to a 

judgment credit of at least the proportionate fault of the settling defendants. See 15 V.S.c. 

§ 78u-4(a)(7)(B). Joint Dec!. ,73. EY assigned all or most of the fault to others, such as 

Lehman's officers and directors. ld. If successful, EY's proportionate fault arguments would 

substantially reduce or eliminate any recovery for the Settlement Class from EY. ld. 

II 
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The presentation of damages would be a complex matter that would require the 

presentation of expert testimony. As a result, Lead Counsel knew that, even presuming 

Plaintiffs' damages expert could overcome the inevitable Daubert motions, a trial of the Action 

w0l:!ld ultimately involve a "battle of experts" on this issue. Although Plaintiffs and Lead 

Counsel believe that they could present convincing expert testimony on the issue of damages, it 

is always possible that, in the unavoidable "battle of experts," a jury might disagree with 

Plaintiffs' damages expert, or fmd EY's expert more persuasive. See, e.g., FLAG Telecom, 2010 

WL 4537550, at *18 ("The jury's verdict ... would ... depend on its reaction to the complex 

testimony of experts, a reaction that is inherently uncertain and unpredictable."); In re Am. Bank 

Note Holographics, Inc., Sec. Lltig., 127 F. Supp. 2d 418, 426-27 (S.D.N.Y. 2001) ("[iJn such a 

battle, Plaintiffs' Counsel recognize the possibility that a jury could be swayed by experts for 

Defendants"). 

4. 	 The Risks Of Maintaining The Class Action 
Through Trial Support Approval Of The Settlement 

In connection with the Settlement, the parties stipulated to certification of the class that 

was previously approved in connection with the D&O Settlement. Although Plaintiffs believe 

they would have been able to maintain certification of the class previously certified by the Court 

had the Settlement not been reached, there is always the risk that a certified class could be 

decertified or modified by the Court, or on appeal after a trial. See Chatelain, 805 F. Supp. at 

214 ("Even if certified, the class would face the risk of decertification."). 

Plaintiffs invoked the fraud-on-the-market presumption to demonstrate class-wide issues 

of reliance. The Supreme Court, however, issued its writ of certiorari in Halliburton Co. v. 

Erica P. John Fund, Inc., No. 13-317, 134 S. Ct. 636, 187 L. Ed. 415 (Mem) (Nov. 15,2013) 

(granting certiorari to review the fraud-on-the-market presumption recognized in Basic, 485 

U.S. 224, 108 S. Ct. 978). The Settlement avoids any uncertainty with respect to these issues. 
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5. 	 The Inability Of Defendant 
To Withstand Substantially Greater 
Judgment Supports Approval Of The Settlement 

The parties hotly contested the calculation of damages caused by EY's alleged untrue 

review opinion, as opposed to other causes. Leaving aside disputes over methodology, 

causation, proportionate fault, and disaggregation, BY faced a hypothetical judgment of billions 

of dollars due to Lehman's bankruptcy. Joint Decl. ~70. However, EY's ability to pay a 

hypothetical future judgment of billions of dollars (after a trial and inevitable appeals) is 

improbable. Id. ~74. The mere fact that a defendant "is able to pay more than it offers in 

settlement does not, standing alone, indicate the settlement is unreasonable or inadequate," 

especially where, as here, the other Grinnell factors weigh heavily in favor of settlement 

approval. See Parker v. Time Warner Entm 'f Co., L.P., 631 Supp. 2d 242, 261 (E.D.N.Y. 

2009) (citation omitted); AOL Time Warner, 2006 WL 903236, at *12 (''the mere ability to 

withstand a greater judgment does not suggest that the Settlement is unfair"). 

6. 	 The Range Of Reasonableness Of The Settlement 
In Light Of The Best Possible Recovery And All 
Attendant Risks Support Approval Of The Settlement 

Courts typically combine their analysis of the final two Grinnell factors, "the range of 

reasonableness of the settlement fund in light of the best possible recovery" and ''the range of 

reasonableness of the settlement fund to a possible recovery in light of all the attendant risks of 

litigation." Grinnell, 495 F.2d at 463; accord Global CrOSSing, 225 F.R.D. at 460. In its 

analysis of these two factors, a reviewing court "consider[s] and weigh[s] the nature of the claim, 

the possible defenses, the situation of the parties, and the exercise of business judgment in 

determining whether the proposed settlement is reasonable." Grinnell, 495 F.2d at 462. 

Moreover, the settlement amount must be judged "not in comparison with the possible recovery 

in the best of all possible worlds, but rather in light of the strengths and weaknesses of plaintiffs' 

case." In re "Agent Orange" Prod Dab. Litig., 597 F. Supp. 740, 762 (E.D.N.Y. 1984); see 

also Visa, 396 F.3d at 119 ("there is a range of reasonableness with respect to a settlement - a 

range which recognizes the uncertainties of law and fact in any particular case and the 
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concomitant risks and costs necessarily inherent in taking any litigation to completion") (citation 

omitted). Particularly when weighed against the risks of continued litigation, the proposed 

Settlement with EY for $99 million is a significant result for the Settlement Class and falls 

within the "range ofreasonableness." 

Although the potential damages against EY amounted to billions of dollars in the 

aggregate (before taking into account causation or other defenses to damages), there were 

substantial risks to obtaining such an amount. The Settlement Amount is reasonable 

notwithstanding the fact that it represents a small percentage of potential damages. Joint Decl. 

~70. Had a jury (or the Court) credited some or all of EY's arguments - such as disputing 

evidence of loss causation, scienter, and a materially false statement, and assigning fault to 

others - the potential recoverable damages would be dramatically reduced or eliminated. 

Moreover, this is the only recovery to date on behalf of the Lehman investors against EY 

arising from the Lehman bankruptcy. The Department of Justice ("DOl") and the SEC declined 

to bring charges or claims against EY. In September 2013, The New York Times reported that 

the SEC and DOJ decided against asserting claims when "[t]hey discovered that Repo 105 had 

nothing to do with Lehman's failure and was technically allowed under an obscure accounting 

rule." See Ben Protess and Susanne Craig, Inside the End of the Us. Bid to Punish Lehman 

Executives, N.Y. Times, Sept. 8, 2013 ("[P]rosecutors and the FBI lost interest in the case.). 

Joint Dec!. ~8. The proposed Settlement is a favorable result for the Settlement Class in light of 

the range ofpossible recoveries and the risks of continued litigation. 

7. 	 The Reaction Of The Settlement Class To 
Date Supports Approval Of The Settlement 

Pursuant to the terms of the Notice Order, GCG began mailing copies of the Notice 

Packet to potential members of the Settlement Class on December 18, 2013. See Fraga Aff. 

~~5-8. As of March 5, 2014, more than 916,000 copies of the Notice Packet have been mailed to 

potential members of the Settlement Class and their nominees. Id. ~8. In addition, the Summary 

Notice was published in Investor's Business Daily and the national edition of The Wall Street 

14 



Case 1 :09-md-02017 -LAK-GWG Document 1380 Filed 03111114 Page 25 of 34 

Journal on January 2,2014. Id. ~9. The Notice sets out the essential terms ofthe Settlement and 

informs potential members of the Settlement Class of, among other things, their right to request 

exclusion from the Settlement Class or object to any aspect of the Settlement, as well as the 

procedure for submitting a Claim Form if they did not previously submit a valid Claim Form in 

connection with the D&O Settlement or UW Settlements. 

The reaction of a class to a proposed settlement is a significant factor to be weighed in 

considering its fairness and adequacy. See, e.g., FLAG Telecom, 2010 WL 4537550, at *16; 

Veeco, 2007 WL 4115809, at *7; Maley v. Del Global Techs. Corp., 186 F. Supp. 2d 358, 362 

(S.D.N.Y. 2002). As set forth in the Notice, the deadline for Settlement Class Members to 

submit objections to the Settlement, the Plan ofAllocation and/or Lead Counsel's request for an 

award of attorneys' fees and reimbursement of litigation expenses or request exclusion from the 

Settlement Class is March 25, 2014. To date, only three potential objections to the Settlement 

have been received from individuals none of which provide any valid basis for rejecting the 

Settlement.5 In addition, only three requests for exclusion from the Settlement Class have been 

received. Id. Lead Counsel will address all objections, including the objections to the 

Settlement received to date, along with all exclusions, in their reply papers to be filed with the 

Court on April 8, 2014. 

The Notice Order also set March 25, 2014, as the deadline for Individual Action Plaintiffs 

(those plaintiffs named in one of the Individual Actions set forth on Appendix C to the 

Stipulation and excluded by definition from the Settlement) to request removal from the 

excluded list and participate in the Settlement. Lead Counsel mailed a copy ofthe Notice Packet 

5 See Joint Decl. ~82. Specifically, objections have been received from Raymond Gao (ECF No. 
545), who also submitted an objection in connection with the D&O Settlement which the Court 
found to be without merit (ECF No. 345), and Robert J. Kreps (ECF No. 1377 in 09-md-02017 
(LAK)). Lead Counsel have also received a correspondence from William Brady which they are 
treating as an objection. 
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to each ofthe Individual Action Plaintiffs or, as applicable, their counsel of record. To date, two 

requests for removal have been received on behalf of Individual Action Plaintiffs. Fraga Aft 

~~14-15. 

In sum, all ofthe Grinnell factors support a finding that the Settleme!1t is fair, reasonable 

and adequate. 

II. 	 THE PROPOSED PLAN OF ALLOCATION IS 
FAm AND REASONABLE AND SHOULD BE APPROVED 

A plan for allocating settlement proceeds, like the settlement itself, should be approved if 

it is fair, reasonable and adequate. See, e.g., IMAX, 283 F.R.D. at 192; Giant Interactive, 279 

F.R.D. at 163;AOL Time Warner, 2006 WL 903236, at *17. Generally, a plan of allocation that 

reimburses class members based on the type and extent of their injuries is reasonable. See In re 

Telik Inc. Sec. Litig., 576 F. Supp. 2d 570, 580 (S.D.N.Y. 2008) ("A reasonable plan may 

consider the relative strengths and values of different categories of claims."). Plans of allocation, 

however, need not be tailored to fit each and every class member with "mathematical precision." 

In re Paine Webber Ltd. P'ships Litig., 171 F.R.D. 104, 133 (S.D.N.Y. 1997), aff'd, 117 F.3d 721 

(2d Cir. 1997); see also Silberblatt v. Morgan Stanley, 524 F. Supp. 2d 425, 430 (S.D.N.Y. 2007) 

("Exactitude is not required in allocating consideration to the class, provided that the overall 

result is fair, reasonable and adequate."). Moreover, in assessing a proposed plan of allocation, 

courts give great weight to the opinion of informed counsel. See, e.g., FLAG Telecom, 2010 WL 

4537550, at *21 (the conclusion of "experienced and competent counsel ... that the Plan of 

Allocation is fair and reasonable is ... entitled to great weight"); In re EVCI Career Coils. 

Holding Corp. Sec. Litig., No. 05 Civ. 10240 (CM), 2007 WL 2230177, at *11 (S.D.N.Y. 

July 27, 2007) ("In determining whether a plan of allocation is fair, courts look primarily to the 

opinion of counsel."). 

Plaintiffs have proposed a plan for allocating the net proceeds of the Settlement among 

members of the Settlement Class who (i) previously submitted valid Claim Forms in connection 

with the D&O Settlement or UW Settlements or (ii) submit timely and valid Claim Forms to the 
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Claims Administrator in connection with this Settlement, in accordance with the requirements 

established by the Court, and which are approved for payment. Joint Decl. ,83. Lead Counsel 

prepared the proposed Plan of Allocation (the "Plan"), which is set forth in Appendix D to the 

Notice, in consultation with Plaintiffs' damages consulting expert. ld. ,84. The Plan is largely 

based on the plan developed and approved in connection with the D&O Settlement. ld. Lead 

Counsel believe that the Plan provides a fair and reasonable method to equitably distribute the 

settlement proceeds among eligible Settlement Class Members. 

The objective of the proposed Plan is to equitably distribute the net Settlement proceeds 

to those members of the Settlement Class who suffered economic losses as a result of the alleged 

misrepresentations alleged in the Action. Joint Decl. '83. Under the Plan, a Recognized Loss or 

Recognized Gain amount will be calculated for transactions in Lehman common stock and 

exchange-traded options during the Settlement Class Period based principally on the differences 

in the estimated amounts of artificial inflation (or deflation) in these securities on the date of 

purchase and the date of sale. ld. ,85. For transactions in Lehman Preferred Stock, Lehman 

Senior Unsecured Notes and Subordinated Notes, and Lehman common stock purchased or 

acquired in the Secondary Offering, a Recognized Loss or Recognized Gain amount will be 

calculated using the § 11 measure of damages and is generally based on the difference between 

the purchase price of the security (not to exceed the issue price) and either its sale price or the 

price on the date the suit was filed (i.e., October 28, 2008). 6 

The Plan also takes into account the Court's dismissal of certain claims asserted by the 

Settlement Class for acquisitions made prior to the issuance of EY's review report on Lehman's 

Form 10-Q filed with the SEC on July 10, 2008. Accordingly, Recognized Loss, Recognized 

6 ld. There is no Recognized Loss or Recognized Gain if the Lehman common stock, Lehman 
Preferred Stock, or Lehman Senior Unsecured Notes and Subordinated Notes were sold before 
June 9, 2008 or if the call options were sold, exercised or expired (or put options were re­
purchased, exercised or expired) before June 6, 2008. ld. 
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Gain, Trading Loss and Trading Gain calculations for (i) purchases of Lehman Securities (other 

than Lehman exchange-traded options) and (ii) sales of Lehman exchange-traded options 

between June 12, 2007 and July 10, 2008, inclusive, will be multiplied by 10% to reflect the 

substantially lower likelihood of s~ccess on the dismissed claims, which would be viable only if 

the Court's dismissal was reversed on appeal, and such claims would then face the additional risk 

of proof due to passage of time. See American Bank Note, 127 F. Supp. 2d at 429 ("Allocation 

formulas, including certain discounts for certain securities, are recognized as an appropriate 

means to reflect the comparative strengths and values of different categories ofthe claim.'). 

Each Claimant's Recognized Claim will be calculated by combining his, her, or its 

Recognized Losses in all eligible securities and offsetting all Recognized Gains. An Authorized 

Claimant's Distribution Amount under the Plan will be his, her or its pro rata share of the Net 

Settlement Fund based on the size of his, her or its Recognized Claim compared to the aggregate 

Recognized Claims of all Authorized Claimants.7 Pursuant to the Plan, no distribution will be 

made to a Claimant with a Distribution Amount ofless than $10.00.8 

To date, only one objection has been received which relates to the proposed Plan of 

Allocation.9 Accordingly, for all of the reasons set forth herein and in the Joint Declaration, the 

Plan of Allocation is fair and reasonable, and should be approved. 

7 Id. ~87. If a Claimant has an overall trading gain on his, her or its transactions in eligible 
securities during the relevant time period, that Claimant will not be eligible for a recovery from 
the Settlement, and if a Claimant's overall trading loss is less than his, her or its Recognized 
Claim, then his, her or its Recognized Claim will be capped at the amount of the Claimant's 
overall trading loss. Id. 

8 The Court approved a similar $10.00 minimum pay-out in connection with the D&O 
Settlement and UW Settlements, given the administrative costs involved and to prevent depletion 
of the settlement funds to pay de minimis claims. See ECF No. 494 (pp. 8-9 n.9) and ECF No. 
503 (p. 3). Joint Decl. ~88. 

9 The objection submitted by Mr. Gao (ECF No. 545), as noted in footnote 5 above, includes 
certain questions or objections relating to the Plan of Allocation. Lead Counsel will address this 
objection in their reply papers to be filed with the Court on April 8,2014. 

18 



Case 1 :09-md-02017 -LAK-GWG Document 1380 Filed 03/11/14 Page 29 of 34 

ill. 	 THE SETTLEMENT CLASS SHOULD BE 
CERTIFIED FOR SETTLEMENT PURPOSES 

For purposes of effectuating the Settlement, the parties stipulated to certification of the 

Settlement Class, consisting of: 

All i~vestors who (a) purchased or otherwise acquired Lehman Securities 
identified in Appendix A to the Stipulation; (b) purchased or otherwise acquired 
Lehman Structured Notes identified in Appendix B to the Stipulation, and/or (c) 
purchased or otherwise acquired Lehman common stock or call options and/or 
sold Lehman put options, during the Settlement Class Period (i.e., the period 
between June 12, 2007 and September 15, 2008, through and inclusive). 
Excluded from the Settlement Class are (i) the named defendants in the 
Complaint, (ii) Lehman, (iii) the executive officers and directors of each 
Defendant or Lehman, (iv) any entity in which any Defendant or Lehman have or 
had a controlling interest, (v) members of any Defendant's immediate families, 
(vi) the plaintiffs named in the actions listed on Appendix C to the Stipulation (the 
"Individual Actions") who do not request removal from the excluded list in 
accordance with Paragraph 34 of the Stipulation (the "Individual Action 
Plaintiffs"); (vii) any person or entity that has (a) litigated claims in any forum 
against EY arising out ofthe purchase of Lehman Securities during any portion of 
the Settlement Class Period and received a judgment, or (b) settled and released 
claims against EY arising out of the purchase of Lehman Securities during any 
portion of the Settlement Class Period (as identified on a confidential exhibit that 
will be produced by EY on a confidential basis to the Claims Administrator, but 
shall not be provided to Lead Counselor Lead Plaintiffs or to any other person or 
entity); and (viii) the legal representatives, heirs, successors or assigns of any such 
excluded party. Also excluded from the Settlement Class are any persons or 
entities who exclude themselves by filing a timely request for exclusion in 
accordance with the requirements set forth in the Notice. 

In its December 3, 2013 Notice Order, the Court found upon a preliminary evaluation, 

and for purposes of the Settlement only, that the Settlement Class met the requirements of Rules 

23(a) and (b)(3) of the Federal Rules of Civil Procedure, and directed that notice of the 

Settlement be provided to potential members of the Settlement Class. Plaintiffs respectfully 

move the Court for final certification of the Settlement Class, certification of the Settlement 

Class Representatives, and approval of Class Counsel. 10 

10 The proposed Settlement Class Representatives for the Settlement Class are all of the Lead 
Plaintiffs (i.e., Alameda County Employees' Retirement Association, Government of Guam 

(Com 'd) 
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The Second Circuit has long acknowledged the propriety of certifying a class solely for 

purposes ofa class action settlement. See Weinberger, 698 F.2d at 73; In re Marsh & McLennan 

Cos., Inc. Sec. Litig., No. 04 Civ. 8144 (CM), 2009 WL 5178546, at *8 (S.D.N.Y. 

Dec. 23,.~OQ9); see also In re Prudenti'!,l Sec. Inc. Ltd. P'ships Lltig., 163 F.R.D. 200, 205 

(S.D.N.Y. 1995) (certification of a settlement class "has been recognized throughout the country 

as the best, most practical way to effectuate settlements involving large numbers of claims by 

relatively small claimants"). While a settlement class, like other certified classes, must satisfy 

the requirements of Rules 23(a) and (b), the manageability concerns of Rule 23(b) are not at 

issue when certifying a settlement class. See Amchem Prods. v. Windsor, 521 U.S. 591, 593, 117 

S. Ct. 2231, 2235 (1997) ("Whether trial would present intractable management problems ... is 

not a consideration when settlement-only certification is requested ... "). 

Here, the proposed Settlement Class preliminarily certified by the Court is substantially 

similar to the settlement class previously certified for purposes of the D&O Settlement. Like the 

D&O settlement class, the proposed EY Settlement Class readily satisfies the requirements of 

Rules 23(a) and (b)(3) ofthe Federal Rules ofCivil Procedure. Nothing has changed to alter the 

propriety of certification and, for all the reasons stated in Plaintiffs' prior submission (ECF No. 

535, pp. 4-8), incorporated herein by reference, Plaintiffs now request that the Court reiterate its 

prior ruling, certifying (i) the Settlement Class for purposes of carrying out the Settlement 

pursuant to Fed. R. Civ. P. 23(a) and (b)(3); (ii) Plaintiffs as Settlement Class Representatives; 

and (iii) Lead Counsel as class counsel for the Settlement Class. 

Retirement Fund, Northern Ireland Local Government Officers' Superannuation Committee, The 
City of Edinburgh Council as Administering Authority of the Lothian Pension Fund, and 
Operating Engineers Local 3 Trust Fund) and Court-appointed Class Representative Oklahoma 
Firefighters Pension and Retirement System. See ECF No. 542 '4. 
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IV. 	 NOTICE TO THE SETTLEMENT CLASS 
SATISFIED THE REQUIREMENTS OF 
THE PSLRA, RULE 23 AND DUE PROCESS 

Notice to class members of a settlement satisfies Rule 23(e) and due process where it 

fairly apprises "members of the class of the terms of the proposed settlement and of the options 

that are open to them in connection with the proceedings." Visa, 396 F.3d at 114; In re 

Prudential Sec. Inc. Ltd P'ships Litig., 164 F.R.D. 362, 368 (S.D.N.Y. 1996) (citation omitted). 

Notice need not be perfect or received by every class member, but instead be reasonable under 

the circumstances. See Fed. R. Civ. P. 23(e)(1) ("The court must direct notice in a reasonable 

manner to all class members who would be bound by the [settlement] proposal."); Visa, 396 F.3d 

at 114. Notice is adequate "if the average person understands the terms of the proposed 

settlement and the options provided to class members thereunder." Merrill Lynch & Co., Inc. 

Research Reports Sec. Litig., 246 F.R.D. 156, 166 (S.D.N.Y. 2007). 

Both the substance of the Notice and its method ofdissemination to potential members of 

the Settlement Class satisfied these standards. The Court-approved Notice includes all of the 

information required by Rule 23(c)(2)(B) and the PSLRA, 15 V.S.c. § 78u-4(a)(7), including: (i) 

an explanation of the nature of the Action and claims asserted against EY; (ii) a definition of the 

Settlement Class; (iii) the amount of the Settlement; (iv) the proposed Plan of Allocation; (v) an 

explanation of the reasons why the parties are proposing the Settlement; (vi) a statement 

indicating the attorneys' fees and expenses that will be sought; (vii) a description ofthe right to 

request exclusion from the Settlement Class or object to the Settlement, the Plan of Allocation or 

the requested attorneys' fees or expenses; (viii) a description ofthe right of the Individual Action 

Plaintiffs to request removal from the excluded list and participate in the Settlement; and (ix) 

notice of the binding effect of a judgment on members of the Settlement Class. The Notice also 

provides information on how to submit a Claim Form in order to be potentially eligible to receive 

a distribution from the Settlement and advised those Settlement Class Members who submitted a 

valid Claim Form in connection with the D&O Settlement or VW Settlements that they did not 

21 



Case 1 :09-md-02017 -LAK-GWG Document 1380 Filed 03/11/14 Page 32 of 34 

need to submit another Claim Form as their previously submitted claim would be processed in 

connection with this Settlement. 

As noted above, in accordance with the Court's Notice Order, since December 18, 2013, 

GCG has mailed over 916,000 copies of the Notice Packet by fIrst-class mail to potential 

members of the Settlement Class and their nominees. II For those Settlement Class Members 

who submitted valid Claim Forms in connection with the D&O Settlement or UW Settlements, 

GCG included a cover letter, and in the case of electronic filers, an email, that informed the 

recipient that they would automatically be deemed an eligible claimant with respect to their 

transaction(s) in the Lehman Securities covered by this Settlement for which their Claim Form 

was previously approved, so long as the approved transaction(s) calculate to an Overall 

Recognized Claim under the Plan ofAllocation for this Settlement. Id. ~5. 

Also in accordance with the Court's Notice Order, GCG caused the Summary Notice to 

be published in Investor's Business Daily and the national edition of The Wall Street Journal on 

January 2, 2014. Id. ~9. In addition, the website dedicated to this matter, 

www.LehmanSecuritiesSettlementLitigation.com. was updated to address the Settlement with 

EY, and downloadable copies of the Notice and Claim Form, along with other documents, were 

posted to the settlement website as well as on Lead Counsel's websites. Id. ~11. 

This combination of individual first-class mail to all Settlement Class Members who 

could be identified with reasonable effort, supplemented by publication of a summary notice in 

two widely-circulated publications and an informative website, was "the best notice ... 

practicable under the circumstances." Fed. R. Civ. P. 23(c)(2)(B); see, e.g., In re Citigroup Inc. 

Bond Litig., 08 Civ. 9522 (SHS), 2013 U.S. Dist. LEXIS 117838, at *18-19 (S.D.N.Y. 

] I Fraga Aff. ~8. To conduct the mailing, GCG used the names and addresses of potential 
Settlement Class Members that GCG previously obtained in connection with the D&O 
Settlement and UW Settlements as well as additional names and addresses obtained from banks, 
brokers and other nominees in connection with this Settlement. Id. ~~5-7. 
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Aug. 20, 2013); FLAG Telecom, 2010 WL 4537550, at *13; In re Warner Chilcott Ltd. Sec. 

Litig., No. 06 Civ. 11515 (WHP), 2008 WL 5110904, at *3 (S.D.N.Y. Nov. 20, 2008). 

Substantially similar notice programs were utilized for the D&O Settlement and UW 

Settlements. In connection with the Court's approval ofthese prior settlements, the Court found 

the notice programs to have satisfied the requirements of the PSLRA, Rule 23 and Due Process. 

See ECF Nos. 396 and 464. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court approve the 

proposed Settlement with EY as fair, reasonable and adequate; approve the Plan of Allocation as 

fair and reasonable; and certifY the Settlement Class for purposes of effectuating the Settlement. 

DATED: March 11,2014 Respectfully submitted, 

BERNSTEIN LITOWITZ BERGER 
& GROSSMANN LLP 

/s/ David R. Stickney 
DA VID R. STICKNEY 

MAX W. BERGER 
1285 Avenue of the Americas, 38th Floor 
New York, NY 10019 
Tel.: (212) 554-1400 
Fax: (212) 554-1444 

-and-
DA VID R. STICKNEY 
NIKI L. MENDOZA 
BRETT M. MIDDLETON 
12481 High Bluff Drive, Suite 300 
San Diego, CA 92130 
Tel.: (858) 793-0070 
Fax: (858) 793-0323 

KESSLER TOPAZ 
MELTZER & CHECK, LLP 
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United States District Court, 
S.D. New York. 

In re ADELPHIA COMMUNICATIONS 
CORPORATIO'N SECURITIES AND' 

DERIVATIVE LITIGATION 
,,-~-

No. 03 MDL 1529 LMM, 03 Civ.5755, 03 

Civ.5758, 03 Civ.5761, 03 Civ .5764, 03 Civ.5768, 


03 Civ.5771, 03 Civ.5776, 03 Civ.5781, 03 

Civ.5785, 03 Civ.5790, 03 Civ.5756, 03 Civ.5759, 


03 Civ.5762, 03 Civ .5765, 03 Civ.5769, 03 

Civ.5774, 03 Civ.5778, 03 Civ.5783, 03 Civ.5786, 


03 Civ.5791, 03 Civ.5757, 03 Civ.5760, 03 

Civ.5763, 03 Civ .5766, 03 Civ.5770, 03 Civ.5775, 


03 Civ.5780, 03 Civ.5784, 03 Civ.5787, 03 Civ.5792. 

Nov. 16,2006. 


MEMORANDUM AND ORDER 
MCKENNA,J. 

*1 THIS MEMORANDUM AND ORDER 
APPLIES TO 03 Civ. 5755, 03 Civ. 5756, 03 Civ. 
5757, 03 Civ. 5758, 03 Civ. 5759, 03 Civ. 5760, 03 
Civ. 5761, 03 Civ. 5762, 03 Civ. 5763, 03 Civ. 
5764, 03 Civ. 5765, 03 Civ. 5766, 03 Civ. 5768, 03 
Civ. 5769, 03 Civ. 5770, 03 Civ. 5771, 03 Civ. 
5774, 03 Civ. 5775, 03 Civ. 5776, 03 Civ. 5778,03 
Civ. 5780, 03 Civ. 5781, 03 Civ. 5783, 03 Civ. 
5784,03 Civ. 5785, 03 Civ. 5786, 03 Civ. 5787, 03 
Civ. 5790, 03 Civ. 5791, 03 Civ. 5792. 

On November 10, 2006, the Court approved 
class settlements, in this consolidated class action 
brought on behalf of persons and entities who 
purchased or otherwise acquired securities of 
Adelphia Communications Corporation 
("Adelphia") in the period August 16, 1999 through 
June 10, 2002, between plaintiffs and (i) defendant 
Deloitte & Touche LLP ("Deloitte") and (ii) a 
number of defendant banks (identified in, e.g., 
Plaintiffs' Memorandum in Support of Proposed 
Settlements, at 1-2, n. 2) ("the Banks"), for, 
respectively, (i) $210 million and (ii) $244,953,437. 

Counsel for lead plaintiffs now move for an award 
of legal fees and expenses (with respect to both 
settlements) in the amount of 21.4% of the total of 

'the settlements plus expenses of $1,455,130.81.fN1 

The fee is to be taken from the settlements 
-proportionately. 

FNI. In the notice to the members of the 
class describing both the proposed 
settlements and the expected application 
for fees and expenses, the members of the 
class were advised that counsel would 
apply for fees not exceeding 25% of the 
settlement funds and expenses not to 
exceed $3.3 million. 

The fee sought will encompass work on 
"responses to the potential appeals of 
objectors and continuing 
implementation and the monitoring of 
the Settlements and the settlement 
administration process to ensure that the 
Settlement Funds are appropriately 
distributed." Plaintiffs' Memorandum in 
Support ofProposed Settlements, at 68. 

Objections to the fees sought, as excessive, 
have been filed by (i) Leonard and Claire Tow and 
related entities; (ii) the Commonwealth of 
Pennsylvania Public School Employees' Retirement 
System; and (iii) the New York State Teachers' 
Retirement System ("NYSTRS"). 

The fee application will be "assessed based on 
scrutiny of the unique circumstances of [this] case, 
and 'a jealous regard to the rights of those who are 
interested in the fund." , Goldberger v. Integrated 
Resources, Inc., 209 F.3d 43, 53 (2d Cir.2000) 
(quoting City ofDetroit v. Grinnell Corp., 495 F.2d 
448,469 (2d Cir.1974». 

The Court will consider a fee based upon a 
percentage of the common fund achieved, subject to 
consideration of the lodestar as a "cross check." See 
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50.FN2fd. at The fee application is considered in 
light of the Goldberger factors: (1) the time and 
labor expended by counsel; (2) the magnitude and 
complexities of the litigation; (3) the risk of the 
litigation; (4) the quality of representation; (5) the 
requested fee in relation to the settlement; and (6) 
public policy considerations. Wal-Mart Stores, Inc. 
v. Visa U.S.A., Inc., 396 F.3d 96" . .121"22 ...(2d 
Cir.2005) (citing Goldberger, 209 F.3d at 50). 

FN2. The Court concurs with the 
observation that the pure lodestar 
calculation of fees can be a "disincentive 
to early settlements." Goldberger at 48 
(citing Savoie v. Merchants Bank, 166 F.3d 
456,461 (2d Cir.1999». 

The Court has had the benefit of considering 
the helpful declarations of law professors John C. 
Coffee, Jr. (of Columbia University Law School, 
submitted by plaintiffs) and Michael A. Perino (of 
st. John's University School of Law, submitted by 
NYSTRS), which give a very thorough overview of 
what federal courts have been doing in recent years 
on fee applications in class actions. Ultimately, of 
course, each case must be evaluated individually. 
An average of percentages in (more or less) similar 
cases should not be used as a "benchmark." See 
Goldberger, 209 F.3d at 51-52. 

*2 The first Goldberger factor ascertains the 
time and labor expended by counsel. Plaintiffs' 
counsel-i.e., lead counsel and others working under 
their direction-have (to the date of the application) 
expended 83,038.33 hours on this litigation. (Joint 
Declaration of Arthur N. Abbey and Jeffrey H. 
Squire ("Joint Declaration"), , 263.) FN3 Those 
hours, at the hourly rates of the various 
participants, represent $33,686,468 in billable time. 
Id. 

FN3. Paralegal time is included. See ld., 
Appendix Ex. 2, p. 2. It represents less 
than 5% ofthe total time. fd. 

As is set forth in detail in the Joint Declaration, 

lead counsel were required to perform services in 
the interest of the class in connection with other 
related proceedings: the bankruptcy of Adelphia 
and its subsidiaries, the civil action brought by the 
Securities and Exchange Commission ("SEC"), and 
the United States Attorney's prosecution of a 
number of Adelphia's principal shareholders and 
officers. (Joint Decl. ~, 82-138.) 

In addition, of course, lead counsel participated 
in the present case, drafting the consolidated class 
action complaint and participating substantially in 
responding to defendants' motions, and, most 
significantly, studying the discovery available 
(notwithstanding the discovery stay provisions of 
the Private Securities Litigation Reform Act) and 
consulting with accounting and damages experts, 
and, so prepared, engaging in the lengthy and 
difficult negotiations with Deloitte and the Banks, 
under mediator Daniel Weinstein, that resulted in 
the settlements.FN4 

FN4. Counsel obtained very substantial 
discovery by participating in the Adelphia 
bankruptcy proceedings, through review of 
the SEC and criminal proceedings, and as a 
result of voluntary disclosure made by 
Deloitte and the Banks for settlement 
purposes. (Joint Dec!. ~. 139.) 

Mr. Weinstein, a former Judge of the 
California Superior Court and an 
experienced mediator, has described the 
mediation as contentious, extensive, 
difficult and hard-fought. (Weinstein 
Decl. " 5, 9, 11), and as reSUlting in "an 
excellent result for the class." (fd. , 11.) 

The second Goldberger factor focuses on the 
magnitude and complexities ofthe litigation. 

The magnitude and complexity of the litigation 
is plain: these are over 60 cases in the MOL docket, 
many, but by no means all, subsumed in the 
consolidated class action complaint; counsel 
estimate approximately $5.5 billion in market 
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losses; FNS furthermore, the bankrupt issuer, 
Adelphia, and the allegedly principal wrongdoers, 
members of the Rigas family whose assets have 
been forfeited to the government, are not promising 
sources of any major recovery, so that plaintiffs 

'have' had . to' 'direct' their - principal 'efforts at ·'the 
present defendants, who have arguable defenses, 

,.e.g., ,under. Central,Bank. of.Denver" N.A. ..l!., EiJ:sL 
Interstate Bank of Denver, NA" 511 U.S. 164 
(1994), and its progeny, and that their proportionate 
Rule 10b-5 fault is relatively small. 

FN5. See Joint Declaration, 1f 18. Counsel 
there make clear that that estimate is not 
the result of "a strict loss causation 
analysis," and does not evaluate the 
strength ofplaintiffs' claims. 

Professor Perino calculates investor loss 
at $7.9 billion (perino Decl. 1f 23), "as 
the dollar value increase in the defendant 
firm's market capitalization from the 
trading day on which its market 
capitalization peaked during the class 
period to the first trading day 
immediately following the end of the 
class period." (Jd. n. 13 (citation 
omitted).) That figure does not appear to 
include any causation analysis, no less 
an evaluation of the strengths and 
weaknesses ofplaintiffs' claims. 

NYSTRS argues that this case was not 
extremely risky. 

The existence of wrongdoing was made 
clear early on through SEC 
investigations of Adelphia, its 
executives, and Deloitte, through the 
creditors' adversary proceeding against 
the banks, from the indictments of 
several key Adelphia executives, from 
Adelphia's civil lawsuit against Deloitte, 
and from public disclosures made by 
Adelphia itself. 

(N.Y.STRS Opposition at 17.) Being 
aware that there had been massive fraud 
at Adelphia, however, is only the first 
step in bringing claims to a successful 
conclusion against parties in the 
positions . of' the settling defendants. 
"[T]he valuation of damages in 

.securities class actions is not a 'hard 
science." , Goldberger, 209 F.3d at 56 
(citation omitted). 

The facts relating to the third Goldberger 
factor-the risk of the litigation-are suggested in the 
discussion above of the second factor. Success, at 
least of the magnitude of the settlements at issue, 
was very far from assured. Some of the bank 
defendants might have escaped or reduced their 
exposure through releases in the Adelphia 
bankruptcy proceedings. Central Bank represented 
a serious barrier to overcome; the settling 
defendants' proportionate liability on the Rule 
lOb-5 claims might have been significantly 
reduced; there remained at the time of settlement 
serious limitations issues (see Adelphia Comm, 
Corp, Sec. & Deriv. Lit ., No 03 MDL 1529, 2005 
WL 1278544 (S.D.N.Y. May 31, 2005)); and 
causation had to be established. The case had to be 
litigated, moreover, against large and extremely 
capable law firms deeply experienced in securities 
litigation. 

*3 The fourth Goldberger factor looks at the 
quality of the representation. Here, lead counsel are 
two law firms well known and experienced in class 
action litigation. The quality of their work is, of 
course, best shown in the results they have achieved 
here: an all cash settlement of just under $455 
million. The Court believes that Judge Cote's 
description of the achievement of counsel in the 
WoridCom litigation applies here as well: "If the 
Lead Plainti:ff[s] had been represented by less 
tenacious and competent counsel, it is by no means 
clear that [they] would have achieved the success 
[they] did here on behalf of the Class." In re 
WorldCom, inc. Sec, Litig "' 388 F.Supp.2d 319, 
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359 (S.D.N.Y.2005). The fact that the settlements does not find that any supplementation is 
were obtained from defendants represented by necessary. 
"formidable opposing counsel from some of the 
best defense firms in the country" also evidences The requested fee is granted as set forth in the 
the high quality oflead counsels' work. Jd. at 358. orders (one as to each settlement) of even date 

herewith. 
The fifth Goldberg factor looks at the 

_______________ -fequested.fee in reIationtothe settlement.- --- Copies of this_Memorandum and Order and the 
orders referred to above are being made available to 

The aggregate amount of the settlement here, the Abbey firm, which is directed to forthwith 
almost $455 million, "represents a recovery of transmit copies by fax to counsel for the objectors 
27.5% of the $1.65 billion in realistically provable and the settling defendants. 
damages, according to the analysis of plaintiffs' 
experts." (Joint Decl. " 201, 254.) That, in the SO ORDERED. 
Court's view, based upon all of the foregoing 
factors-and adding that the settlements are all cash 
and will be distributed in the relatively near future, S.D.N.Y.,2006. 
not after (probably) several years of litigation and In re Adelphia Communications Corp. Securities 
trial-is an excellent settlement. and Derivative Litigation 

Not Reported in F.Supp.2d, 2006 WL 3378705 
Goldberger also includes as a relevant factor (S.D.N.Y.), Fed. Sec. L. Rep. P 94,128 

public policy considerations. Aside from the 
considerations mentioned under this head by Judge END OF DOCUMENT 
Cote in WorldCorn, 388 F.Supp.2d at 359, which 
may also be applied here, the Court simply adds 
that, in addition to the size of the settlements, the 
fact that the funds will be distributed now rather 
than later is also a benefit to the class. 

The Court concludes that the percentage 

proposed by Lead Counsel, 21.4%, is reasonable on 

the facts of this case and should be awarded. The 

lodestar multiplier (2.89) confirms the Court's 

conclusion. Larger lodestar multipliers have been 

awarded in (more or less) comparable cases. In 

Wor/dCorn the lodestar multiplier was 4. 388 

F.Supp.2d at 354. 


The Court has considered the arguments of the 

objectors and does not find them persuasive.FN6 


FN6. NYSTRS seeks additional time to 

respond to lead counsels' fee application 

"if the record is unclear or incomplete in 

any way material to the Court's decision." 

(N.Y.STRS Opposition at 24.) The Court 
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Only the Westlaw citation is currently available. 

United States District Court, 

.. S.D. New York. ,. 


In re AOL TIME WARNER, INC. Securities and 

--_.---.HBRISA" Litigation 


No. MDL 1500,02 Civ. 5575(SWK). 
April 6, 2006. 

OPINION & ORDER 
KRAM,J. 

*1 This Opinion considers the fairness of a 
$2.65 billon class action settlement (the 
"Settlement") reached in the securities litigation 
arising from America Online, Inc. ("AOL") and 
AOL Time Warner, Inc.'s ("AOLTW") allegedly 
fraudulent accounting of advertising revenue 
during, and in the years immediately preceding, 
AOL's merger with Time Warner, Inc. (''Time 
Warner"). FNI Coming on the heels of AOLTW's 
$150 million settlement with the Department of 
Justice ("DOl") FN2 and its $300 million 
settlement with the Securities and Exchange 
Commission ("SEC"), this Settlement marks the 
conclusion of the primary shareholder lawsuit 
against the Company. 

FNL Although Defendant AOL TW has 
changed its name to Time Warner, Inc., for 
clarity, the Court will continue to refer to 
the merged entity as AOLTW, or the 
Company. 

FN2. The DOl directed that the $150 
million fund established by its settlement 
with the Company be used for AOLTW's 
settlement of securities litigation. AOL TW 
allocated that entire sum to the instant 
Settlement, in addition to the $2.4 billion 
provided by AOL TW and the $100 million 
provided by AOL TW's auditor, Ernst & 
Young LLP ("Ernst & Young"), under the 
terms of the Settlement. The Settlement's 

Page 1 

inclusion of the entire $150 million from 
the DOJ settlement is the basis of one of 
the objections discussed below. See infra 
Part II.E.1. 

... Although Lead: Plaintiffs -Counsel distributed 
approximately 4.7 million Settlement notifications 
to putative Class Members, the Court has received 
only six objections to various facets of the 
Settlement, one of which was withdrawn prior to 
the fairness hearing .FN3 Of the remaining 
objections, two contest the reasonableness of the 
Settlement amount, and there are individual 
objections to the adequacy of the Class 
representative, the Settlement Notice, and the Plan 
of Allocation. After briefly commenting on the 
Court's earlier certification of the Settlement Class, 
reviewing the standards for the approval of class 
action settlements, and addressing the 
aforementioned objections, the Court grants Lead 
Plaintiff's petition for approval ofthe Settlement. 

FN3. As explained in greater detail below, 
two of the six objections were filed by 
parties acknowledging that they are not 
members of the Class, including the party 
that withdrew its objection. See infra Parts 
I.C & ILK Plaintiffs allege that two of the 
other objectors also lack standing to object 
to the Settlement. 

L Background 
This Settlement is the culmination of over three 

years of litigation and seven months of mediation 
with a Court-appointed special master. The relevant 
history of the litigation through May 5, 2004 is 
described in the Court's Opinion considering 
Defendants' motions to dismiss. See In re AOL 
Time Warner, Inc. Sec. & "ERlSA" Litig., 381 
F.Supp.2d 192 (S.D.N.Y.2004). The Court 
presumes familiarity with that Opinion. 

A. The Fraudulent Accounting Allegations 
In brief, Plaintiffs allege that AOL and 
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AOLTW improperly accounted for dozens of 
advertising transactions, inflating revenue for 
fifteen quarters between 1998 and 2002. These 
transactions were allegedly designed to create the 
appearance that they were generating revenue, 
despite providing completely illusory benefits to 
the Company. 

Plaintiffs describe myriad sham transactions 
between AOL TW and over a dozen separate 
companies. For example, Plaintiffs allege that 
AOL TW engaged in a number of three-legged 
"round-trip" transactions with the internet vendor 
Homestore. In the first "leg" of such transactions, 
Homestore would pay a third party for services and 
products that it did not need. In the second leg, the 
third party would purchase advertising from 
AOL TW with the money it received from 
Homestore. Finally, AOLTW would purchase 
advertising from Homestore in substantially the 
same amount as the third-party's purchase of 
advertising from AOLTW. While capital flowed to 
each of the parties and appeared to increase 
AOL TW's advertising revenue, the parties received 
no real benefits apart from their inflated earnings 
statements. See In re AOL Time Warner, 381 
F.Supp.2d at 226. These round-trip transactions are 
representative, but hardly exhaustive, of Plaintiffs' 
allegations.FN4 

FN4. AOL TW is also alleged to have 
employed such techniques as 'jackpotting" 
(repetitive display of an advertising 
partner's advertisements immediately 
before a reporting period), the conversion 
of non-advertising proceeds into 
advertising revenues, and the 
impermissible double-booking of valid 
advertising revenue. (Second Am. CompJ. 
~ 15.) 

*2 Ultimately, Plaintiffs allege that these 
fraudulent schemes resulted in AOL TW's 
overstatement of revenue by at least $1.7 billion, 
inflating the value of AOL TW stock and causing 
billions of dollars in damage to investors, in 
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violation ofthe federal securities laws. 

B. Motion Practice 
The Court evaluated Defendants' motions to 

dismiss the Complaint, and, on May 5, 2004, issued 
an opinion denying the motions in large part and· 
preserving a wide variety of claims against 

. . .AOLT-W,...EmsL&.Young, and a half dozen 
individual defendants. Shortly thereafter, the Court 
granted Plaintiffs leave to amend their Complaint. 
Plaintiffs filed a Second Amended Complaint on 
August 23,2004. 

Subsequent to the Court's denial of Defendants' 
motions to dismiss, Plaintiffs initiated formal 
discovery and began reviewing over 15.5 million 
documents turned over by AOLTW. (Heins Decl. ~ 
7, Dec. 2, 2005.) In addition, Plaintiffs responded 
to Defendants' substantial document requests and 
interrogatories, battled over various aspects of their 
and Defendants' discovery requests, and engaged in 
extensive negotiations to address Defendants' 
claims to privileged documents. (Heins Decl. ~~ 
65-69.) On the basis of relevant discovered 
materials, Plaintiffs not only supplemented their 
existing claims, but eventually drafted a Third 
Amended Complaint and petitioned the Court for 
leave to amend. Plaintiffs later indicated that they 
had identified "over 100 separate transactions 
which [they] thought were material to their 
allegations ." (Final Approval Hr'g Tr. 4-5, Feb. 22, 
2006.) By the time they entered into the Settlement, 
Plaintiffs had laid "the groundwork to prepare for 
hundreds of merits and expert depositions to occur 
in the fall and spring of 2005-2006." (Heins Decl. ~ 
37.) 

Meanwhile, Defendants drafted a motion for 
summary judgment, alleging that Plaintiffs failed to 
establish loss causation as a matter of law. The 
standard for loss causation has been the subject of 
substantial litigation over the past several years. In 
the interval between the filing of the motion to 
dismiss and the instant Settlement, the Second 
Circuit and Supreme Court have weighed in with a 
number of influential opinions, altering the relevant 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:!lweb2.westlaw .com/print/printstream.aspx?mt=3 94&prft=HTMLE&vr=2. O&destinati... 3/5/2014 

https:!lweb2.westlaw
http:F.Supp.2d


Page 3 of 19 
Case 1 :09-md-02017 -LAK-GWG Document 1380-1 Filed 03/11/14 Page 9 of 130 

Not Reported in F .Supp.2d, 2006 WL 903236 (S.D.N.Y.) 
(Cite as: 2006 WL 903236 (S.D.N.Y.» 

legal standards for active securities lawsuits. The 
most recent Supreme Court precedent addressing 
loss causation, Dura Pharms., Inc. v. Broudo, 544 
U.S. 336 (2005), was argued and decided in the 
months immediately following the final briefing of 
Defendants' motion for summary judgment; With a­
decision on that motion pending, the parties entered 
a phase of intense and protracted .. s.cttlemenL.. 
discussions. 

C. The Settlement 
In late 2004, the Court appointed Paul D. 

Wachter as special master for discovery in this 
litigation. Special Master Wachter proceeded to 
play a prominent role mediating settlement 
negotiations between the parties. During the 
mediation sessions before Special Master Wachter, 
the parties discussed the viability of their respective 
claims and defenses, the role of emerging securities 
law precedent, and their widely divergent views of 
potential outcomes. 

*3 Plaintiffs relied on their Complaint, a 
variety of economic experts, and the results of their 
massive discovery operation to buttress their claims 
that the Class sustained extensive damages. On the 
other hand, Defendants insisted, and continue to 
insist, that their accounting statements were not 
fraudulent and that, even if such allegations could 
be proved, such fraud did not cause the declining 
price of AOL TW stock. After nearly seven months 
of involved settlement negotiations overseen by 
Special Master Wachter, the parties entered into a 
Memorandum of Understanding on July 29, 2005, 
and began preparing a Stipulation ofSettlement. 

The Stipulation of Settlement resulted from a 
second round of negotiations between Lead 
Plaintiffs Counsel and representatives of the nine 
firms representing Defendants. The parties 
negotiated a number of complex issues essential to 
the Settlement, including the Defendants' right to 
termination of the Settlement, the scope of releases, 
and the specific language of the Stipulation. At the 
same time, Lead Plaintiffs Counsel drafted 
supplemental documents, including the Notice to 
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the Class, the Proof of Claim and Release, and the 
Plan of Allocation. After finalizing the drafts of all 
relevant documents, the parties petitioned the Court 
for preliminary approval of the Settlement. 

'. 'On -September 28, -2005~" the Court held a 
preliminary approval hearing to address the 

_Settlement materials .provided_by the parties. After 
reviewing those materials (including the Stipulation 
of Settlement, draft notice material, the Plan of 
Allocation, and supporting memoranda) and 
considering the issues raised at the preliminary 
approval hearing, the Court provided the parties an 
opportunity to modifY the notice procedures and 
opt-out requirements. On September 30, 2005, the 
Court issued Orders certifYing the Class for 
settlement purposes and preliminarily approving the 
Settlement. Upon receiving preliminary approval of 
the Settlement, Plaintiffs commenced the mailing 
and publication ofthe Settlement Notice.FN5 

FN5. A short time later, in compliance 
with the terms of the Stipulation of 
Settlement, Defendants deposited the $2.65 
billion Settlement Fund into an escrow 
account. The Fund has earned 
approximately $303,000 a day for the 
benefit of the Settlement Class since its 
deposit. (Pis.' Br. In Support of Final 
Approval 1, Jan. 30, 2006.) 

Lead Plaintiffs Counsel retained Gilardi & Co., 
LLC (the "Settlement Administrator" or "Gilardi") 
to administer the Settlement. The Settlement 
Administrator initially mailed 115,080 "Notice 
Packages" to the names and addresses provided by 
AOLTW's transfer agent.FN6 The Settlement 
Administrator also contacted the brokerage houses 
that hold securities in "street name" for beneficial 
owners, giving those institutions the option to mail 
Notice Packages directly to the beneficial owners or 
to provide Gilardi with a list of those owners' 
addresses. (Forrest Dec!. ~ 5, Jan. 1, 2006.) In 
addition, summary notices were published over the 
course of two weeks on separate weekdays in the 
New York Times, Wall Street Journal, Financial 
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Times, and USA Today. (Forrest Decl. 'II 7.) The 
Settlement Administrator has mailed more than four 
and a half million more Notice Packages in 
response to requests from putative Class Members. 
(Forrest Dec!. '116.) 

FN6. Each Notice Package included a ''true 
.and..correct- ropy. . .o£ the Notice, including. 
the Proof of Claim and Release, the Plan of 
Allocation, and the Request for Exclusion 
from Securities Class." (Forrest Dec!. 'II 2, 
Jan. 1, 2006.) These materials were also 
available at the website maintained 
throughout the course of this Settlement. 
See AOL Time Warner Securities 
Litigation Settlement, 
http://www.aoltimewarnersettlement.com 
(last visited March 20, 2006). 

*4 The Settlement Administrator initiated its 
mailing in early October, shortly after the Court's 
preliminary approval of the Settlement. The Notice 
set two important deadlines for responses to the 
Settlement: (1) objections to the Settlement and 
requests to opt out of the Settlement were to be 
filed by January 9, 2006, while (2) Settlement 
claims were to be submitted by February 21, 2006. 
By the January 9 objection deadline, the Court had 
received four objections from putative Class 
Members, and two motions to intervene and object 
to the Settlement, one of which was withdrawn 
shortly thereafter.FN7 

FN7. Plaintiffs in the ERISA action 
stemming from the same operative facts as 
the instant lawsuit initially submitted a 
motion to intervene and object to the 
Settlement on January 7, 2006, but 
voluntarily withdrew their motion on 
January 27, 2006. Accordingly, the Court 
declines to address their objection. 

On February 22, 2006, the Court conducted the 
final approval hearing. At the hearing, both Lead 
Plaintiffs Counsel and defense counsel for 
AOL TW were given the opportunity to make final 
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remarks supporting the fairness of the Settlement. 
At that time, Lead Plaintiffs Counsel reported that 
almost all significant holders of affected stock had 
filed claims to the Settlement and noted the lack of 
significant opposition or adverse comment by 

-. ··institutional· investors·· with -Settlement claims. Not· 
one of the formal objectors attended or spoke at the 
hearing, each .. ofjhem._.resting on her. papers . 
Further, nobody attending the hearing contested the 
fairness of the Settlement. The Court reserved 
judgment, pending this written Opinion. 

II. Discussion 

A. Certification of the Settlement Class 

On September 30, 2005, the Court certified the 
Class for settlement purposes. This section briefly 
supplements that Order with the facts supporting 
class certification under Federal Rule of Civil 
Procedure 23. 

1. Numerosity 
To qualifY for certification, a class must be "so 

numerous that joinder of all members is 
impracticable." Fed.R.Civ.P. 23(a)(I). Here, more 
than 4.7 million Settlement Notices have been 
mailed to putative Class Members and the 
Settlement Administrator has received 
approximately 600,000 claims. Hence, the 
numerosity requirement is clearly satisfied. 

2. Commonality 
Rule 23(a)(2) requires that "there are questions 

of law or fact common to the class." Fed.R.Civ.P. 
23(a)(2). "[W]here putative class members have 
been injured by similar misrepresentations and 
omISSIons, the commonality requirement is 
satisfied." Fogarazzo v.. Lehman Bros., Inc., 232 
F.R.D. 176, 180 (S.D.N.Y.2005) (citations 
omitted). Plaintiffs allege that the Class suffered 
damages as a result of three and a half years of 
AOLTW's misrepresentations about the Company's 
financial condition and its fraudulent accounting 
practices. Due to the public nature of Defendants' 
financial statements and the breadth of the alleged 
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fraud, the issues of law and fact underlying this 
litigation are common to the Class. 

3. Typicality 
Under Rule 23(a)(3), the interests of the class 

representatives must be "typical 'Of the -claims· ... ·of _.­
the class." Fed.R.Civ.P. 23(a)(3). This requirement 

._ is satisfied . .iL~each_class _member's.- claim -arises... 
from the same course of events, and each class 
member makes similar legal arguments to prove the 
defendant's liability." Robinson v. Metro-North 
Commuter RR. Co., 267 F.3d 147, 155 (2d 
Cir.2001) (citation omitted). Further, a class 
representative's claims "are not typical if that 
representative is subject to unique defenses." 
Fogarazzo, 232 F.R.D. at 180 (citation omitted). 

*5 Here, Lead Plaintiff, like all Class members, 
claims damages allegedly caused by Defendants' 
misrepresentation of AOL's financial health, 
including the overstatement of advertising revenues 
to artificially inflate the stock of AOL and 
AOLTW. The legal theories pleaded by Lead 
Plaintiff, numerous violations of the federal 
securities laws, are shared by all Class Members. 
Furthennore, no unique defenses may be asserted 
against Lead Plaintiff that would make its claims 
atypical. As such, the typicality requirement is 
satisfied. 

4. Adequacy 
Rule 23(a)(4) requires that the class 

representatives "fairly and adequately protect the 
interests of the class." Fed.R.Civ.P. 23(a)(4). In 
considering a class representative's adequacy, the 
court asks whether the representative (1) has any 
interests that conflict with the rest of the class, and 
(2) is represented by qualified and capable legal 
counsel. Baffa v. Donaldson, Lufkin & Jenrette Sec. 
Corp., 222 F.3d 52, 60 (2d Cir.2000) (citation 
omitted). 

On several occasions throughout the course of 
this litigation the Court has commented favorably 
on Lead Plaintiffs representation of the Class. See 
In re AOL Time Warner, Inc. Sec. & "ERISA" 
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Wig., No. MDL 1500, 2003 WL 102806, at *2 
(S.D.N.Y. Jan. 10, 2003); In re AOL Time Warner, 
381 F.Supp.2d at 208 n. 8. Lead Plaintiffs conduct 
during the Settlement has not altered the Court's 
earlier findings. All Class Members, including Lead 
Plaintiff;-'-seek" to·-·obtain-- the largest possible 
recovery for losses resulting from Defendants' 

... ..alleged.misconduct. Lead.Plaintiff has successfully 
prosecuted the claims it shares with the rest of the 
Class, resulting in the $2.65 billion Settlement at 
issue. There is no evidence that Lead Plaintiffs 
interests conflict with the rest of the Class. 
Similarly, the Court continues to be impressed with 
the quality of representation provided by Lead 
Plaintiffs Counsel, its prosecution of the lawsuit, 
and its negotiation of the Settlement. See also In re 
AOL Time Warner, 2003 WL 102806, at *2; irifra 
Part II.C. Both Lead Plaintiff and its choice of 
counsel satisfY the adequacy requirement of Rule 
23(a)(4). 

5. Maintainability 
In addition to finding that a class meets the 

requirements of Rule 23(a), courts must ascertain 
whether the class is maintainable under one of the 
Rule 23(b) criteria. One commonly applied 
criterion requires "that the questions of law or fact 
common to the members of the class predominate 
over any questions affecting only individual 
members, and that a class action is superior to other 
available methods for the fair and efficient 
adjudication of the controversy." Fed.R.Civ.P. 
23(b)(3). 

With respect to the first Rule 23(b)(3) prong, 
the Supreme Court has noted that predominance is 
"readily met in certain cases alleging .. _ securities 
fraud.... " Amchem Prods. v. Windsor, 521 U.S. 591, 
625 (1997). This case readily illustrates that 
principle. Allegations of Defendants' 
misrepresentations and the improper inflation of 
AOL's accounting revenues underlie the factual and 
legal claims of every Class Member. See supra Part 
Il.A.2. The Court is satisfied that common 
questions of law and fact are predominant. 
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*6 With respect to the second Rule 23(b)(3) 

prong-the superiority of the class action to other 

methods of adjudicating the controversy-securities 

cases like this one "easily satisfy" that requirement. 

In re Blech Sec. Litig., 187 F.R.D. 97, 107 

(S:D:N.Y:1999). The -Settlement provides--a vehicle- ~ ­
of recovery for individuals that would find the cost 

_of. individual litigation .. _prohihitive.-_¥eL_allow.L_ 
anyone wishing to initiate her own lawsuit to opt 
out of the Settlement. The Court's previous decision 
to consolidate this litigation is also consistent with 
the Settlement. The Settlement offers a single 
forum to resolve the common claims of millions of 
potential Class Members and prevents the initiation 
of countless claims in state and federal courts 
throughout the nation. Finally, at this stage, the risk 
of encountering any serious difficulty in managing 
the Class is negligible. Maintainability is satisfied 
here. 

B. Standard for Final Approval of Class Action 

Settlements 


Federal Rule of Civil Procedure 23(e) governs 

the settlement of class action litigation. Courts may 

approve class action settlements after proponents of 

the settlement have distributed adequate notice of 

the proposed settlement and the settlement has been 

the subject of a fairness hearing. Fed.R.Civ.P. 

23(e)(l). The touchstone for court approval is that 

the settlement be "fair, reasonable, and adequate," 

Fed.R.Civ.P. 23(e)(I)(C), and "not a product of 

collusion." D'Amato v. Deutsche Bank, 236 F.3d 

78, 85 (2d Cir.2001) (citing Joel A. v. Giuliani, 218 

F.3d l32, 138 (2d Cir.2000»; see also Wal-Mart 

Stores, Inc. v. Visa US.A. Inc., 396 F.3d 96, 116 

(2d Cir.2005), cert denied, 125 S.Ct. 2277 (2005). 


Courts analyze a settlement's fairness, 

reasonableness and adequacy with reference to both 

"the negotiating process leading up to settlement as 

well as the settlement's substantive terms." 

D'Amato, 236 F.3d at 85. The court may not engage 

in mere "rubber stamp approval" of the settlement, 

yet it must "stop short of the detailed and thorough 

investigation that it would undertake if it were 


actually trying the case." City of Detroit v.. 
Grinnell Corp., 495 F.2d 448, 462 (2d Cir.1974). 

Further, courts should be "mindful of the 
'strong judicial policy in favor of settlements, 

~ ·-particularly . in- Lhe class·- action context." , W al­
Mart, at 116 (quoting In re Paine Webber Ltd. 

__ P-'sbips_Litig.,-.l42.F3dJ32, 138 (2d Cir.1998». As 
the Second Circuit has long recognized, "[t]here are 
weighty justifications, such as the reduction of 
litigation and related expenses, for the general 
public policy favoring the settlement of litigation." 
Weinberger v. Kendrick, 698 F.2d 61, 73 (2d 
Cir.1982). This concern is reinforced by the Court's 
analysis of both the procedural and substantive 
fairness ofthe Settlement. 

C. Procedural Fairness: The Negotiation Process 
"A court reviewing a proposed settlement must 

pay close attention to the negotiating process, to 
ensure that the settlement resulted from 
'arms-length negotiations and that plaintiffs' 
counsel have possessed the experience and ability, 
and have engaged in the discovery, necessary to 
effective representation of the class's interests." , 
D'Amato, 236 F.3d at 85 (quoting Weinberger, 698 
F.2d at 74). This inquiry into a settlement's 
procedural fairness helps to ensure that the 
settlement is not the product of collusion. Evidence 
of arms-length negotiation between experienced 
counsel that have engaged in meaningful discovery 
may give rise to a presumption of fairness. Wal­
Mart, 396 F .3d at 117 (citation omitted). 

*7 In evaluating a settlement's procedural 
fairness, the Second Circuit has noted that that "a 
court-appointed mediator'S involvement in pre­
certification settlement negotiations helps to ensure 
that the proceedings were free of collusion and 
undue pressure." D'Amato, 236 F.3d at 85 (citing 
County of Suffolk v. Long island Lighting, 907 F.2d 
1295, 1323 (2d Cir.1990». Courts in this District 
have also commented on the procedural safeguards 
inherent in cases subject to the PSLRA, wherein the 
lawyers are not "mere entrepreneurs acting on 
behalf of purely nominal plaintiffs," but are 
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"selected by court-appointed Lead Plaintiffs who 
are substantial and sophisticated institutional 
investors with access to independent legal and 
financial specialists and a huge stake in the 
litigation." In re Global Crossing Sec. & ERISA 

.. --titig.-,·-22S·P.R'.D: 436;lf62iS.D:N:Y:2004):--·- _.. ­

Ihis-Settlement 1s-thfLproduct ..ofseven.m011ths. 
of intense arms-length negotiations, overseen and 
assisted by a court-appointed special master, 
between major financial entities, both of whom are 
represented by experienced, highly regarded 
counseL Lead Plaintiff, the Minnesota State Board 
of Investment ("MSBI"), "manages the investment 
of retirement fund assets of the Minnesota State 
Retirement System, Teachers Retirement 
Association, and the Public Employees Retirement 
Association, as well as idle cash of other state 
agencies," with total assets exceeding $50 billion. 
Minnesota Office of the Legislative Auditor, Report 
Summary: Minnesota State Board of Investment, 
http:// 
www.auditor.leg.state.mn.usIFAD12006/fD604.htm 
(released Feb. 15, 2006). Upon assigning MSBI 
lead plaintiff status, this Court noted that MSBI had 
sustained an estimated loss of $249 million, thus 
had the largest financial stake in the litigation. See 
In re AOL Time Warner, 2003 WL 102806, at *2. 
fN8 Lead Plaintiffs public mission, financial 
experience, and vested interest in obtaining the best 
terms for the Settlement Class reflect favorably on 
its selection of counsel here. 

FN8. MSBl's loss was calculated on the 
basis of a class period nearly two years 
shorter than the Class Period ultimately 
defined in the Settlement. Accordingly, its 
loss is presumably greater than $249 million. 

Indeed, Lead Plaintiffs Counsel, Heins, Mills 
& Olson, PLC, is a respected class action litigator, 
with considerable experience in major securities 
and antitrust class action lawsuits. See, e.g, In re 
Monosodium Glutamate Antitrust Litigation, MOL 
00-1328 (D.Minn.); In re Broadcom Corp. Sec, 

Litig., SA CV 01-0275 (C.D.Cal.). Lead Plaintiffs 
Counsel has garnered judicial praise for its 
representation in previous actions, and has 
continued to show its client commitment and 
exceptional lawyering in this case. On the other 

·-·side- 'of the-' table; AOLTW's counsel, Cravath, 
Swaine & Moore LLP ("Cravath") is generally 

__.. regarded.as one of the country's premier law firms. 
Cravath has extensive experience in the defense of 
major class action lawsuits and has vigorously 
defended Plaintiffs' allegations throughout this 
litigation. At the fairness hearing, counsel for both 
parties noted their continuing disagreement about 
Plaintiffs' allegations. With the mediation of 
Special Master Wachter, however, both parties 
concluded that the Settlement was the best and 
most efficient outcome for their clients in light of 
the costs of litigation and mutability of applicable 
legal standards. 

*8 Special Master Wachter assumed his role 
during the early stages of discovery, overseeing the 
terms of the discovery process before playing a 
vital role in the settlement negotiations between the 
parties. Special Master Wachter fulfilled his 
assignment with considerable skill and diligence, 
remaining in close contact with both parties and 
mediating dozens of face-to-face and remote 
meetings between them over the course of seven 
months. Special Master Wachter's oversight of the 
process lends considerable support to the Court's 
finding of procedural fairness. 

In light of the substantial evidence that 
settlement negotiations were conducted at arms­
length without the slightest hint of collusion, the 
Court credits the Settlement with a presumption of 
fairness. This presumption is supported by the 
fairness of the Settlement terms. 

D. Substantive Fairness: The Settlement Terms 
In evaluating the fairness, reasonableness, and 

adequacy of a settlement, the court is primarily 
concerned with the "substantive terms of the 
settlement compared to the likely result of a tria\." 
Malchman v. Davis, 706 F.2d 426, 433 (2d 
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Cir.1983) (citations omitted). In order to make this 
evaluation, courts in this Circuit have consistently 
employed the Grinnell factors: 

(1) the complexity, expense and likely duration 
.. '-' ....... " ····ofthc·litigaticrrr;-·· 

........ _... _... _. __ .......{2).the.reaction..of.theclass.10.the settlement;. 


(3) the stage of the proceedings and the amount 
of discovery completed; 

(4) the risks of establishing liability; 

(5) the risks of establishing damages; 

(6) the risks of maintaining the class action 
through the trial; 

(7) the ability of the defendants to withstand a 
greater judgment; 

(8) the range of reasonableness of the settlement 
fund in light ofthe best possible recovery; 

(9) the range of reasonableness of the settlement 
fund to a possible recovery in light of all the 
attendant risks of litigation. 

Waf-Mart, 396 F.3d at 117 (quoting Grinnell, 
495 F.2d at 463 (citations omitted». 

L Complexity, Expense and Likely Duration of the 
Litigation 

Due to its notorious complexity, securities 
class action litigation is often resolved by 
settlement, which circumvents the difficulty and 
uncertainty inherent in long, costly trials. See, e.g., 
Hicks v. Stanley, No. 01 Civ. 10071, 2005 WL 
2757792, at *6 (S.D.N.Y. Oct. 24, 2005); in re 
American Bank Note Holographies, Inc., 127 
F.Supp.2d 418, 424 (S.D.N.Y.2001); in re 
Sumitomo Copper Litig., 189 F.R.D. 274, 281 
(S.D.N.Y.l999). This notoriety is amply illustrated 
by the instant case, which is particularly conducive 
to settlement. 

Plaintiffs allege wrongdoing by one of the 

Page 8 

largest companies in the world, during the largest 
corporate merger in history. Plaintiffs' allegations 
span more than three and a half years and implicate 
financial statements filed over fifteen consecutive 
quarters. Plaintiffs point to hundreds of fraudulent 
transactions' . carried' out' .. over multiple years, 
employing diverse accounting techniques, and often 
including multiple, ... .interrelated revenue 
components. These sophisticated and complex 
transactions shared just one common characteristic: 
their allegedly inappropriate inflation of revenue. 
There is no question that the presentation of these 
transactions, and the conflicting interpretations 
which they would be subject to, would stretch the 
patience, attention, and understanding of even the 
most exemplary jury. 

*9 Since the denial of Defendants' motions to 
dismiss and the commencement of formal 
discovery, Plaintiffs have pored over millions of 
documents, employed nine experts, added six 
defendants, and laid the groundwork for dozens of 
depositions. (Heins Dec\. 'H'H 4, 7, 70, 77.) The 
breadth of resources dedicated to the prosecution of 
this lawsuit reflects the complexity of the issues 
involved and the expenses that lie ahead. Shortly 
after the denial of their motions to dismiss, 
Defendants initiated an extensive round of 
deposition and document requests and negotiated 
with Plaintiffs over the scope of discovery. 
Defendants continue to deny liability and have been 
subject to only limited criminal prosecution for 
their alleged wrongdoing. Defense counsel's 
vigorous defense of this lawsuit indicates 
Defendants' continued willingness to defend the 
allegations in the absence ofthe Settlement. 

In addition to the complex issues of fact 
involved in this case, the legal requirements for 
recovery under the securities laws present 
considerable challenges, particularly with respect to 
loss causation and the calculation of damages. 
These challenges are exacerbated here, where a 
number of controlling decisions have recently shed 
new light on the standard for loss causation. See, e 
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.g., Dura Pharms., 544 U.S. at 336; Lentell v. 
Merrill Lynch & Co., Inc., 396 F.3d 161, 173 (2d 
Cir.2005). If Defendants' pending motion for 
summary judgment on the issue of loss causation 
did not prove dispositive, it would continue to be 
the ·subject· of profound dispute-throughout the 
litigation. 

In the absence of the Settlement, this litigation 
could very well last for several more years. The 
parties have not yet finished discovery. At a 
minimum, months of depositions would precede 
trial. A presumably lengthy trial would then be 
followed by years of inevitable appeals. Each step 
of the way, expenses would continue to accumulate, 
further decreasing the funds available to Class 
Members. Conversely, the $2.65 billion Settlement 
under consideration here "results in a substantial 
and tangible present recovery, without the attendant 
risk and delay of trial." Maley v. Del Global Techs. 
Corp., 186 F.Supp.2d 358, 362 (S.D.N.Y.2002). 

After careful consideration of the 
circumstances of this litigation, the Court finds that 
a trial would be long, complex, and costly. This 
factor strongly favors the Settlement. 

2. Reaction of the Class to the Settlement 
The reaction of the class is generally gauged by 

reference to the extent of objection to the 
settlement. Courts in this Circuit have noted that 
"the lack of objections may well evidence the 
fairness of the Settlement." In re American Bank 
Note Holographics, 127 F.Supp.2d at 425. Courts 
have also commented favorably on settlements that 
are not contested by institutional investors and class 
representatives. In re NASDAQ Market-Makers 
Antitrust Litig., 187 F.R.D. 465, 479 (S.D.N.Y.1998). 

'" 1 0 Here, the Settlement Administrator mailed 
over 4.7 million Notice Packages to putative Class 
Members and has received an estimated 600,000 
proofs of claim. Only four such individuals filed an 
objection to any aspect of the Settlement, and just 
two dispute the reasonableness of the Settlement 
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Fund. FN9 Further, not a single institutional Class 
Member objected to the Settlement.''N1O The 
relative lack of dissent here compares favorably 
with settlements previously approved in this 
District. See, e.g., D'Amato, 236 F3d at 86-87 
(eighteen objectors- out· of 27,883 notices); Hicks, 
2005 WL 2757792, at *6 (three objectors out of 
approximately 100,000. potential members of the 
class); In re WorldCom, Inc. Sec. Litig., 388 
F.Supp.2d 319, 337-338 (S.D.N.Y.2005) (seven 
objectors out of 4,000,000 potential class members 
and 830,000 claimants), 

FN9. Moreover, Plaintiffs argue that two 
of the four objectors lack standing to 
object to the Settlement. The Court 
addresses all objections in considerably 
more detail below. See infra Part ILE. 

FNlO. One institutional investor seeks to 
intervene in order to file an objection, see 
infra Part lIRI, but by exercising its right 
to opt out of the Class, that entity is 
protected from the binding legal effect of 
this Settlement. 

The Settlement Administrator also noted that 
10,082 persons and entities filed valid requests for 
exclusion from the Class. (Forrest Decl. ~ 3, Feb. 
21, 2006.) Although a large number at first glance, 
these opt-outs amount to less than 0.2% of the 4.7 
million putative Class Members.FNll Comparably 
small percentages of opt-outs have favored 
settlement in the past. See In re Sumitomo, ]89 
F.R.D. at 281 (finding that fewer than 1% of class 
members requesting exclusion "strongly favor[ed] 
approval of the proposed settlement [ ]"). The small 
number of objections and low percentage of opt­
outs here strongly favor the Settlement. 

FN 11. Additionally, as opt-outs were not 
required to submit transactional 
information in order to file a valid request 
for exclusion, it is impossible to ascertain 
what percentage of the opt-outs would 
have had valid claims to the Settlement. 
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3. Stage of Proceedings and Amount of Discovery engaged in sufficient trial preparation to appraise 
Completed their likelihood of success. Accordingly, the third 

Courts have approved settlements at all stages Grinnell factor also weighs in favor of the 
of the proceedings. The relevant inquiry for this Settlement. 
factor is whether the plaintiffs have obtained a 

-'sufficient-understanding of- the' 'case' ta 'gaogethe- - .. 4:' Risks -of' Class . Prevailing '(Establishing Liability 
strengths and weaknesses of their claims and the and Damages, and of Maintaining the Class through 
adequacy of the settlement ..The.parties need nOL ....Trial)..... 
"have engaged in extensive discovery" as long as 
"they have engaged in sufficient investigation of 
the facts to enable the Court to 'intelligently make 
... an appraisal' of the settlement." In re Austrian & 
German Holocaust Litig., 80 F.Supp.2d 164, 176 
(S.D.N.Y.2000) (quoting Plummer v. Chemical 
Bank, 668 F.2d 654, 660 (2d Cir.1982»; see also 
Maley, 186 F.Supp.2d at 363; In re American Bank 
Note Holographics, 127 F.Supp.2d at 425-26. 

At the time of the Stipulation of Settlement, 
this litigation had reached an advanced stage of 
discovery. Even prior to formal discovery, 
Plaintiffs reviewed the relevant public facts 
pertaining to this litigation, with their review 
culminating in the 300 page Amended Complaint. 
Upon commencing formal discovery, Plaintiffs 
reviewed over 15 million documents, consulted 
with nine different economic and accounting 
experts, briefed numerous motions, and laid the 
foundation for hundreds of depositions. Although 
the final stages of discovery, including depositions, 
were not yet complete, it is not certain that 
Plaintiffs would have been able to maintain this 
action long enough to reach that stage of discovery. 
Defendants' motion for summary judgment was 
pending before the Court, and presented a difficult 
question that, if decided in favor of Defendants, 
may have resulted in dismissal of the lawsuit. The 
thorough briefing of this and other motions prior to 
settlement supplemented Plaintiffs' consideration of 
the strengths of their claims and the defenses they 
were likely to face at trial. 

*11 Although discovery had not been 
completed prior to the Settlement, Plaintiffs had 
conducted meaningful pre-trial discovery and had 

One of the Court's central inquiries when 
appraising a settlement is the likelihood that the 
class would prevail at trial in the face of the risks 
presented by further litigation. Grinnell specifically 
advises courts to consider the risks of establishing 
liability and damages, and of maintaining the class 
through triaL 495 F.2d at 463. This inquiry requires 
courts to consider legal theories and factual 
situations without the benefit of a fully developed 
record, thus courts must heed the Supreme Court's 
admonition not to "decide the merits of the case or 
resolve unsettled legal questions." Carson v. 
American Brands, Inc., 450 U.S. 79, 88 n. 14 
(1981). Rather, "the Court need only assess the 
risks of litigation against the certainty of recovery 
under the proposed settlement." In re Global 
Crossing, 225 F.R.D. at 459 (citing In re Holocaust 
Litig., 80 F.Supp.2d at 177). 

The difficulty of establishing liability is a 
common risk of securities litigation. Maley, 186 
F.Supp.2d at 364. In this case, Plaintiffs were not 
only challenged to establish a valid theory of loss 
causation, see supra Parts I.B & II.D.l, they also 
faced the risk of being unable to establish scienter 
for a number of the defendants. In its consideration 
of Defendants' motions to dismiss, the Court 
closely reviewed Plaintiffs' allegations of scienter, 
dismissing claims against several individual 
defendants while finding other allegations adequate 
to avoid dismissal. See In re AOL Time Warner, 
381 F.Supp.2d at 219-31. Of course, avoiding 
dismissal at the pleading stage does not guarantee 
that scienter will be adequately proven at trial. 

The risk of establishing damages here was 
equally daunting. The decline in AOL and AOLTW 
stock prices spanned several years. Defendants 
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argue that this decline was the result of a nwnber of 
factors-including the general decline in Internet 
stock values-unrelated to the allegations of fraud. 
Plaintiffs hired a team of experts to estimate 
damages and would likely face a conflicting panel 

. 'of-exp~rts Tetained-by Defendants for'1ria:L'1'he- risk' _. 
of establishing damages would be further 
.exacerbated_ by. .the. difficulty. _of educating the jury 
on abstruse economic concepts necessary to the 
calculation ofdamages. 

Further, Plaintiffs would have faced a 

considerable challenge explaining the transactions 

underlying the alleged fraud. The complexity and 

opacity of these transactions would likely hinder 

Plaintiffs' ability to present the jury with a coherent 

explanation of Defendants' misconduct. As their 

expert, Professor John C. Coffee, Jr., noted, 

Plaintiffs faced a serious issue "as to whether a jury 

could understand the convoluted 'round robin' 

advertising games that had been played" by 

Defendants. (Coffee Decl. ~ 30, Dec. 2, 2005.) 


*12 The Court certified this Class for 

settlement purposes only. Plaintiffs report that they 

had drafted a motion for class certification prior to 

the Settlement and had fully anticipated that 

Defendants would oppose class certification as 

vigorously as it had contested Plaintiffs' allegations 

and discovery requests. As such, even the process 

of class certification would have subjected 

Plaintiffs to considerably more risk than the 

unopposed certification that was ordered for the 

sole purpose of the Settlement. 


In summary, the Grinnell "risk factors" also 

favor the Settlement. 


5. Ability of Defendants to Withstand a Greater 

Judgment 


This factor typically weighs in favor of 

settlement where a greater judgment would put the 

defendant at risk of bankruptcy or other severe 

economic hardship. See, e.g. In re Warner Comms. 

Sec. Litig.. 618 F.Supp. 735, 746 (S.D.N.Y.1985). 

Here, AOLTW remains a solvent, highly 
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capitalized company, with assets greatly exceeding 
its $2.4 billion contribution to the Settlement. 
Neither party contends that Defendants are 
incapable of withstanding a greater judgment. 
However, the mere ability to withstand a greater 

.. judgment' . does' not· suggest· that the . Settlement is· 
unfair. See, e.g, D'Amato, 236 F.3d at 86; In re 
NASDAQ Market-Makers, 187 F.R.D. at 477~78 . 
This factor must be weighed in conjunction with all 
of the Grinnell factors; most notably the risk of the 
class prevailing and the reasonableness of the 
settlement fund. 

6. Range ofReasonableness ofthe Settlement Fund 
The final two Grinnell factors constitute an 

inquiry into the settlement fund's range of 
reasonableness (1) in light of the best possible 
recovery and (2) to a possible recovery in light of 
all the attendant risks of litigation. 495 F.2d at 463. 
Though courts are encouraged to consider the best 
possible recovery, the range of reasonableness 
inquiry is tightly bound to the risks of litigation, 
which have been developed in greater detail above. 
See supra Part Il.DA. As such, the following 
discussion must be tempered by the Court's earlier 
finding that continued litigation would proceed 
with a high degree of risk. 

Plaintiffs have not provided a specific estimate 
of the total damages sustained by the Class, in large 
part, no doubt, due to the difficulty of 
distinguishing the decline in share price attributable 
to fraud from the decline attributable to general 
market forces. In light of the steep decline during 
the Class Period and the Settlement's estimated 
recovery per share, however, it seems clear that 
Class Members will not recover their entire loss. 
This consideration alone does not undermine my 
finding that the $2.65 billion Settlement Fund is 
reasonable in light of the difficulty of establishing 
damages here. "[T]he settlement amount's ratio to 
the maximum potential recovery need not be the 
sole, or even the dominant, consideration when 
assessing the settlement's fairness." In re Global 
Crossing, 225 F.R.D. at 460-61. Indeed, damages 
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are of such a speculative and contested nature here 
that the ratio of the settlement amount to a 
hypothetical maximum recovery would not be 
dispositive of the Settlement's fairness. 

. --,*-13' Not nnlydothe parties dispute the amount 
of damages sustained by the Class, they continue to 

..	dispute. the.. verJ . .existence. of damages. In light. of 
this fundamental disagreement, the $2.65 billion 
Settlement secured by Plaintiffs is all the more 
impressive. Plaintiffs have secured a substantial, 
immediate recovery for the Plaintiff Class that 
ranks among the five largest securities settlements 
in history (Coffee Decl. ~ 2), and is the second 
largest settlement ever reached with an issuer of 
securities. (Heins Decl. ~ 83.) FNI2 In addition, the 
Settlement Fund is currently in escrow, earning 
approximately $303,000 a day for the Class. In this 
sense, the benefit of the Settlement will not only be 
realized far earlier than a hypothetical post-trial 
recovery, but dates back to October 7, 2005, when 
the funds were deposited in the escrow account. 
The concrete benefits of this Settlement outweigh 
the possibility of a higher recovery after trial. 
Under the circumstances of this case, the 
Settlement Fund is within the range of 
reasonableness. 

FN12. In the early stages of this litigation, 
legal experts estimated "a payout of $1 
billion" in the event of a settlement. (Heins 
Decl. Ex. 40.) Though this figure 
represents an estimated settlement amount 
rather than a full recovery, it provides 
some indication of the legal community's 
expectations. The Settlement reached here 
far exceeds those prognostications. 

After carefully considering the Grinnell 
factors, most of which weigh in favor of the 
Settlement, I find the substantive terms of the 
Settlement fair, reasonable, and adequate. 

E. Objections 
The Court received a handful of objections to 

the Settlement prior to the deadline.FNl3 I will 

address each objection in the context of the aspect 
ofthe Settlement that is disputed. 

FN13. Several of the persons objecting to 
the Settlement also object to Class 
-euunseJ's -application' for attorney's fees . 
The Court reserves judgment on the issue 

_.. --­ _of -attomey!s fees at this time and. will 
address the objections to fees in a separate 
ruling. 

1. Stichting's Objection to the Settlement's 
Handling of the DO] and SEC Funds 

Stichting Pensioenfonds ABP ("Stichting") 
filed a motion to intervene, objecting to the 
Settlement's handling of funds set aside by 
AOLTW subsequent to the Company's settlements 
with the DO] and SEC.FNI4 Stichting's objection 
to the Settlement's inclusion of the DO] funds and 
AOL TW's decision to use its "best efforts" to 
include the SEC funds are without merit. Because 
the right of intervention is inessential to my 
disposition of Stichting's objection, the validity of 
its intervention is assumed for the purpose of this 
Opinion.FNl5 

FN14. Stichting is a putative Class 
Member but has chosen to opt out of the 
instant Settlement, hence the necessity of 
its motion to intervene. Stichting has filed 
a separate lawsuit, which is pending in this 
Court. 

FNI5. Stichting's right of intervention is 
by no means assured under the 
circumstances of this case. I am 
particularly troubled by the objector's 
argument that its intervention in this 
dispute is timely. Though Stichting filed its 
motion on the January 9, 2006 deadline for 
objections, it made no attempt to alert the 
Court to its objection at the preliminary 
fairness hearing on September 28, 2004, or 
at any time prior to January 9, 2006. By 
the time Stichting objected, the Settlement 
Administrator had mailed millions of 
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Notice Packages and hundreds of with the DOJ (the "DPA"). In accordance with the 
thousands of putative Class Members had DPA, AOLTW agreed to pay $150 million into a 
filed claims. If Stichting's requested relief "fund to be established under its direction and 
were granted, these costs would be control to be used for either the settlement of 
duplicated by a second round ofNotice. shareholder securities law litigation or for purposes 
.-- .. - -.. --.--..-- .. - - ..-.. ---. -·-of'--any--·-comperrsation fund" related to the 

Although Stichting waited until the last 
possible. minute to. bring theiI .. objection ____ 
to the Court's attention, the exhibits to its 
motion indicate that Stichting was aware 
of the content of its objection well 
before the preliminary fairness hearing. 
(Kairis Decl. Ex. L; Letter from John C. 
Kairis to Samuel D. Heins and Peter T. 
Barbur (Aug. 17, 2005).) At that hearing, 
the Court heard argument from 
individuals objecting to certain 
conditions of the Notice, and, where 
appropriate, suggested that the Plaintiffs 
modify their proposal. Stichting's 
grievance is precisely the type of 
objection that would have been 
beneficially brought to the Court's 
attention at the preliminary fairness 
hearing. See Manual for Complex 
Litigation (Third) § 30.41, at 265 (2000) 
("The court may want to hear not only 
from counsel but also from named 
plaintiffs, from other parties, and from 
attorneys who did not participate in the 
negotiations."). 

Stichting requests that the Court strike the 
terms of the Settlement that refer to the DOJ and 
SEC funds, order that those funds be distributed pro 
rata to all aggrieved shareholders regardless of their 
participation in the instant Settlement, and order 
that a modified Notice and Plan of Allocation be 
published and distributed. Because the DOJ and 
SEC funds were established under different 
conditions and the Settlement handles the funds 
dissimilarly, each fund will be considered in turn. 

i. The DOJ Funds 
Prior to the instant Settlement, AOL TW 

entered into a Deferred Prosecution Agreement 

transactions underlying the DP A. (Karis Decl. Ex. 
___C;'.Unired.States. v ..America Online, Inc., No. 1:04 

M 1133, at ~ 9 (E.D.Va. Dec. 14,2004) (emphasis 
added).) Stichting argues that the inclusion of the 
DOJ funds in the Settlement will preclude them 
from obtaining their pro rata share of the money 
provided by the DPA, thus unfairly benefiting the 
Settlement claimants to the detriment of 
shareholders who have opted out of the Settlement. 
(Stichting Obj. 23.) 

*14 Stichting's objection to the Settlement's 
inclusion of the DOJ funds is undermined by the 
DOJ's directions for the distribution of those funds. 
Under the DPA, the DOJ funds are put under 
AOL TW's "direction and control" for ''the 
settlement of shareholder securities law litigation." 
In its discretion, AOLTW has chosen to distribute 
those funds by means of the primary class action 
Settlement, benefiting hundreds of thousands of 
aggrieved shareholders and eliminating the costs 
associated with a separate distribution mechanism. 
Stichting's protestations notwithstanding, the DPA 
does not expressly indicate that the funds must be 
distributed pro rata to all harmed investors. Prior to 
filing their objection, Stichting wrote a letter to the 
DOJ, submitting their concern to that agency. 
(Kairis Decl. Ex. M; Letter from John C. Kairis to 
Paul J. McNulty, Esq., U.S. Dep't of Justice (Dec. 
16, 2005).) There is no record of a reply. Without 
some indication that AOLTW's distribution of the 
funds is contrary to the Company's agreement with 
the DOJ, the Court will not disturb an agreement 
within the jurisdiction of another federal district 
court by reading conditions absent from the DPA 
into that agreement. 

Stichting has not demonstrated that the 
Settlement's inclusion of the DOJ funds was 
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improper. Consequently, the Settlement terms 
including those funds need not be stricken, nor 
must Plaintiffs distribute a modified Notice and 
Plan ofAllocation on that basis. 
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which does not include the SEC funds. Providing a 
second set of figures including the SEC funds in the 
estimated per share recovery would not only be 
misleading, but potentially inaccurate, because 
there is no indication of whether the SEC will elect 

ii. The SEC Funds - . -- . .-- - . -- .-- - --·-to di"stribute non:eof the SEC funds, all of the SEC 
Following an SEC investigation into AOL's 

.......	allegedly. . fraudulent. accounting. and Time- -Warner's _. 
alleged violation of a cease-and-desist order, 
AOLTW entered into an agreement with the SEC. 
Under the terms of a consensual judgment, 
AOL TW agreed to pay "$300 million in civil 
penalties, which the Commission will request be 
distributed to harmed investors." (Kairis Decl. Ex. 
F; SEC Litigation Release No. 2215 (March 21, 
2005).) 

In all of the materials announcing and 
describing the Settlement, the parties have referred 
to a $2.65 billion Settlement Fund. The $2 .65 
billion figure does not include the SEC funds. The 
first mention of the SEC funds is on page six of the 
sixteen-page Notice. The Notice states that the SEC 
has not determined how those funds will be 
distributed, but that AOLTW has requested that the 
SEC make those funds, or a portion thereof, 
available for distribution with the Settlement. The 
settling parties have twice updated the Settlement 
website to indicate that the SEC has not made a 
final decision regarding those funds. In short, the 
Settlement does not include the SEC funds. 
Consequently, the Court will not require the parties 
to remove wholly aspirational language regarding 
the mechanism by which those funds may be 
distributed. 

Furthermore, intermittent references to the SEC 
funds make neither the Notice nor the Plan of 
Allocation defective. Each of the Notice's 
references to the SEC funds is accompanied by a 
disclosure that those funds are not a part of the 
Settlement, but that AOLTW will make its best 
efforts to distribute those funds, or a portion 
thereof, through the class action mechanism. All 
estimates of per share recovery clearly indicate that 
the recovery is based on the $2 .65 billion figure, 

funds, or a portion thereof, through the Settlement. 
___ .It. cannot ..be said that the Notice fails to fairly 

apprise the putative Class Members of the terms of 
the Settlement.fN16 To the contrary, the Notice 
explains the status of the SEC funds as clearly and 
simply as possible in light of the SEC's indecision 
with respect to how those funds will be distributed. 

FN16. See infra Part Il.EA for an 
elaboration on the relevant standards for 
settlement notice. 

*15 Along these lines, the Plan of Allocation 
never mentions the amount of money that will be 
distributed. It merely states that the "Settlement 
monies will be distributed on a pro rata basis" 
under the terms of the Plan. (Plan of Allocation 1.) 
Stichting fails to explain how the Plan of Allocation 
would need to be altered to incorporate the greater 
amount of Settlement monies. If the SEC consented 
to distributing the $300 million via the Settlement, 
that money would simply be added to the $2.65 
billion Settlement Fund already being distributed. 
Each claimant's pro rata share would net a greater 
per share recovery, but the Plan of Allocation itself 
would not require modification. 

In short, references to SEC funds that are not 
included in the Settlement amount, but that 
AOLTW will make its "best efforts" to distribute 
through the class action mechanism do not make 
the Stipulation of Settlement, Notice, or Plan of 
Allocation defective. Stichting's objection is 
overruled. 

2. Objections to the Reasonableness of the Settlement 
Two individuals filed formal objections to the 

reasonableness of the Settlement. Margaret M. 
Keffer ("Keffer") argues that the Settlement 
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provides inadequate compensation for her loss, 
suggesting instead that a settlement leading to the 
recovery of one-third of her losses might be 
adequate. Paul Heyburn ("Heyburn") argues that, 
considering the serious allegations against 
Defendants;- the·· estimated recovery- per-share· 
simply does not provide a substantial benefit.FN17 

FNI7. Plaintiffs argue that Heyburn does 
not have standing to object to the 
Settlement. Indeed, the transaction records 
attached to Heyburn's objection indicate 
that he profited from his AOL investment. 
(Heyburn Obj. Ex 1.) Consequently, he 
does not have a claim under the Plan of 
Allocation, which limits recovery to those 
shareholders that suffered a loss. Without 
an injury, Heyburn does not have standing 
to object. New York v. Reebok In!'! Ltd, 96 
F .3d 44, 47 (2d Cir.1996). Nevertheless, 
in order to dispel any perceived 
unreasonableness of the Settlement, I will 
briefly address Heyburn's concerns 
regarding the reasonableness of the 
Settlement and adequacy of representation. 
See infra Part II.E.3. 

Courts routinely approve settlements over 
conclusory objections. See, e.g., In re Prudential 
Sec. Inc., Ltd P'Ships LUig., MDL No. 1005, 1995 
WL 798907, at *13 (S.D.N.Y. Nov. 20, 1995); 
Saylor v. Bastedo, 594 F.Supp. 371, 373-74 
(S.D.N.Y.1984). Neither Heyburn's nor Keffer's 
objection provides a legal or factual basis for the 
alleged insufficiency of the Settlement, nor do they 
consider the legal or factual context in which the 
Settlement was reached. Consequently, the 
objectors' unsupported allegations of 
unreasonableness do not alter my appraisal of the 
Settlement's fairness. 

3. Objection to Lead Plaintiff's Adequacy of 
Representation 

Heyburn also questions the adequacy of 
representation. He argues that Lead Plaintiff has 
failed to adequately protect the interests of Class 
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Members by neglecting to analyze whether "certain 
class members in certain states would fare better 
than in others" on the basis of state securities laws. 
(Heyburn Obj. ~ 3.) This objection is without merit. 

. Heyburn overlooks· ·the provisions of the 
Securities Litigation Uniform Standards Act of 

..	1998 e'SLUSA,,)_ SLUSA amended the federal 
securities laws to preempt state securities laws in 
certain class actions.FN18 In relevant part, SLUSA 
directs that: 

FNI8. As the Supreme Court recently 
noted, SLUSA amends the Securities Act 
of 1933 ("1933 Act") and the Securities 
Exchange Act of 1934 ("1934 Act") "in 
substantially similar ways." Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Dabit, 547 
U.S. 71, S.Ct. _, No. 04-1371, 2006 
WL 694137, at *7 n. 6 (March 21, 2006). 
Plaintiffs claims are almost evenly divided 
between the 1933 Act and the 1934 Act. 
For ease of reference to the Supreme 
Court's analysis in Dabit, I will quote the 
amendments to the 1934 Act. 

No covered class action based upon the statutory 
or common law of any State or subdivision 
thereof may be maintained in any State or Federal 
Court by any private party alleging­

*16 (A) a misrepresentation or omission of a 
material fact in connection with the purchase or 
sale of a covered security; or 

(B) that the defendant used or employed any 
manipulative or deceptive device or contrivance 
in connection with the purchase or sale of a 
covered security. 

15 U.S.c. § 78bb(f)(I).FNI9 

FNI9. The analogous provision in the 1933 
Act is found at 15 U.S.c. § 77p(b). 

Because the instant action is a "covered class 
action," FN20 alleging materially false and 
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misleading statements or omissions of material fact 
(Second Am. Compl. '!I'!! 240-432) in connection 
with the purchase or sale of "covered securit[ies]," 
FN21 claims under state securities laws are 
preempted. Consequently, Lead Plaintiff had no 

---duty-to-consider, amlin' fact was prohibited' from 
considering. state securities laws in the context of 

..... _ this . .class action. See. Dabit, .2006 WL 694137, at. . 
*9; see also Lander v. Hartford Life & Annuity Ins. 
Co., 251 F.3d 101, 108-10 (2d Cir.200l) (reaching 
the same conclusion in the context of the 1933 
Act). As such, Heyburn's objection to the adequacy 
ofLead Plaintiffs representation is overruled. 

FN20. SLUSA defines a "covered class 
action" as: 

any single lawsuit in which ... damages 
are sought on behalf of more than 50 
persons or prospective class members, 
and questions of law or fact common to 
those persons or members of the 
prospective class ... predominate over 
any questions affecting only individual 
persons or members .... 

15 U.S.C. § 78bb(f)(5)(B). The instant 
class action clearly falls within this 
definition. 

FN21. "A 'covered security' is one traded 
nationally and listed on a regulated 
national exchange." Dabit, 2006 WL 
694137, at *7 & n. 9 (citing 15 U.S.C. §§ 
78bb(f)(5)(E) & 77r(b». Both AOL (prior 
to the merger) and AOLTW stock traded 
on the New York Stock Exchange during 
the Class Period. 

4. Objection to the Notice 
"[T]he adequacy of a settlement notice in a 

class action under either the Due Process Clause or 
the Federal Rules is measured by reasonableness." 
Waf-Mart, 396 F .3d at 113-14 (citations omitted). 
Reasonableness refers to the understanding of the 
average class member; "the settlement notice must 
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'fairly apprise the prospective members of the class 
of the terms of the proposed settlement and of the 
options which are open to them in connection with 
the proceedings." , Id at 114 (quoting Weinberger, 
698 F .2d at 70). 

Cynthia R. Levin Moulton ("Moulton") objects 
to .. the . Class ..Definition .contained in the Notice, 
arguing that it "is defective and fails to satisfY the 
minimal requirements of due process" because the 
definition "only includes those security owners 
'who were injured thereby," , and the "class notice 
provides nothing by way of guidance concerning 
what it means to be injured thereby." (Moulton Obj. 
2.) Moulton proceeds to describe a number of 
hypothetical situations in which the "injured 
thereby" definition may be unclear, as when a 
putative Class Member realizes gains offsetting her 
losses or has divergent results stemming from the 
ownership of distinct investment vehicles. 

Moulton made an almost identical objection to 
the WorldCorn settlement approved in this District 
just six months ago. In that case, Moulton argued 
that the class definition, which contained a similar 
"injured thereby" clause, "might be confusing to a 
person who had isolated losses but net gains from 
securities purchased during the Class Period, or 
who faced divergent results from purchases of 
different types of securities." In re Wor/dCorn, 388 
F.Supp.2d at 340. Judge Cote's well-reasoned 
analysis of Moulton's objection in that case applies 
equally here: 

A purchaser of [AOLTW] secuntles who 
believed that she had a legally cognizable injury 
attributable to those purchases would have been 
on notice that she was included in the Class. It is 
sufficient that the Class Definition gave putative 
Class Members who believed they had colorable 
claims arising from purchases of [AOLTW] 
securities enough information to alert them that 
they needed to opt out of the Class if they wished 
to pursue their claims separately. 

*17 In re WorldCorn, 388 F.Supp.2d at 340-41. 
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Furthennore, the Plan of Allocation provides 
instructions for the calculation of recovery in many 
of the allegedly problematic scenarios proposed by 
Moulton. As in WorldCom, Moulton's objection is 
overruled. 

5. Objection to the Plan ofAllocation 
. A- plan of allocationis evaluated. by . the same .. 

standards applied to the settlement as a whole: 
fairness, reasonableness. and adequacy. See Maley, 
186 F.Supp.2d at 367 (citations omitted). "An 
allocation fonnula need only have a reasonable, 
rational basis, particularly if recommended by 
'experienced and competent' class counsel." Id. 
(citations omitted). Despite the existence of one 
objection here, the Plan of Allocation readily 
satisfies these standards. 

I have already commented on Lead Plaintiffs 
Counsel's experience and competency. See supra 
Part II.C. Lead Plaintiffs Counsel prepared the Plan 
of Allocation in consultation with Scott D. Hakala, 
Ph.D., CPA ("Hakala"), an economics expert who 
has prepared court-approved plans of allocation in 
over a dozen securities settlements across the 
nation. (Hakala Dec!. ~ 1, Jan. 25, 2006.) Hakala 
designed the Plan of Allocation to provide recovery 
to damaged investors on a pro rata basis according 
to their recognized claims of damages. The Plan of 
Allocation presents clearly defined fonnulas for 
calculating claims by reference to a schedule with 
measures of artificial inflation for all relevant time 
periods and types of securities. Plans of allocation 
similarly calculating claims according to 
inflationary loss have recently been approved as a 
reasonable approach to the calculation of damages. 
See Maley, 186 F.Supp.2d at 367; In re Lucent 
Tecm., Inc., Sec. Wig., 307 F.Supp.2d 633, 649 
(D.N.1.2004). 

In his declaration, Hakala explains the 
methodology used to prepare the Plan of Allocation 
and asserts that the Plan is "fair and reasonable 
from an economic perspective." (Hakala Decl. ~ 
28.) While the estimates of damages and 
methodologies used to produce the Plan are 
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necessarily complex due to the various types of 
securities involved in the AOLTW merger, the 
Court agrees with Hakala's assessment. 

Pat L. Canada ("Canada") objects to the Plan of 
Allocation to the extent that it provides for the 
calculation of damages by the first-inlfirst-out 

..accounting . ..method ..(':FIFO"), rather than the last­
inlfirst-out method ("LIFO"). Canada argues that 
courts prefer LIFO and only reluctantly pennit the 
use of FIFO, thus the Plan of Allocation should be 
modified to calculate damages using LIFO. FN22 

FN22. In addition to their substantive 
disagreement with Canada's objection, 
Plaintiffs attack the objection on two 
procedural grounds. First, they argue that 
Canada does not have standing, because he 
did not submit adequate proof of his 
membership in the Class. Indeed, Canada's 
non-notarized certification that he 
purchased 200 shares of AOL stock is not 
a valid proof of purchase. Second, they 
argue that Canada's lawyer, Nicholas M. 
Fausto, Esq. ("Fausto"), is in the practice 
of submitting "canned objections," thus the 
Court should be wary of his objection. On 
this latter point too, Plaintiffs may be correct. 

Much of the language in Fausto's brief 
attacking the use of FIFO is taken 
directly from Judge Schiendlin's opinion 
in In re eSpeed, Inc. Sec. Litig., 232 
F.R.D. 95 (S.D.N.Y.2005). Despite the 
fact that it is the most comprehensive 
authority from this District supporting 
his argument, Fausto fails to cite the 
case, choosing instead to lift whole 
sentences from that opinion without 
attribution. Compare Canada Obj. 7-8, 
with In re eSpeed, 232 F.R.D. at 101-02 
& nn. 35-36. None of his arguments are 
original, nor are they made in the context 
of the specific factual circumstances of 
this case. Although I am wary of the 
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Canada objection, I will briefly address 
the thrust of its argument. 

In the context of a securities class action, FIFO 
and LIFO refer to methods used for matching 
purchases and sales of stock during the' class period . 
in order to measure a class member's damages. 

.___ ... Under. ..FIFO,..a .class.... member's.__ damages_.ar.e ..... 
calculated by matching her first purchases during 
the class period with her first sales during the class 
period. Under LIFO, a class member's damages are 
calculated by matching the class member's last 
purchases during the class period with the first sales 
made during the period. Calculating recovery by 
means of these different methods can affect the 
measure of a class members' injury. Depending on 
the trajectory of a stock's percentage of artificial 
inflation and the sale of shares during the class 
period, use of FIFO may result in damages where 
LIFO would not, and vice versa. 

*18 The method used to match purchases and 
sales when calculating damages in a securities 
action has only recently been the subject of judicial 
scrutiny and has more commonly arisen in the 
context of a court's assignment of lead plaintiff 
status. In this District, both FIFO and LIFO have 
been used to calculate the financial stake of 
movants for lead plaintiff status in securities class 
actions. Compare In re Veeco Instruments Inc. Sec. 
Litig., 233 F.R.D. 330, 333 (S.D.N.Y.2005) 
(concluding that FIFO is "the appropriate 
methodology ... for the purpose of considering the 
financial stake of the movant for lead plaintiff 
status"), with In re eSpeed, Inc. Sec. LUig., 232 
F.R.D. 95, 100-02 (S.D.N.Y.2005) (concluding that 
lead plaintiff movant's "loss as calculated by the 
[movant] demonstrates why FIFO (as applied by 
the [movant] ) is inferior to LIFO"). Determining 
the method of analysis is especially important in the 
context of lead plaintiff selection because 
prospective lead plaintiffs may manipulate their 
analysis in order to inflate their measure of 
damages, giving them an advantage over movants 
that calculate damages according to a different 

Page 18 

methodology.FN23 

FN23. The method of analysis was not 

contested during the selection of lead 

plaintiff in this case. Without any 


. objection, FIFO" WI!S used to calculate the 

damages in movants' applications for lead 


..plaintiff...{Crawford .Aff. Ex. B, Oct. 15, 
2002.) Furthermore, the more than half 
million claimants to this Settlement have 
submitted their claims on the basis of the 
Plan of Allocation as presented here. 

The LIFOIFIFO debate has not arisen in the 
context of a plan of allocation anywhere in this 
Circuit,FN24 and Canada's conclusory objection 
fails to raise the slightest inference of how the Plan 
of Allocation's use of FIFO is unfair here. Cf In re 
eSpeed, 232 F.R.D. at 101 (finding FIFO unfair in 
movant's application for lead plaintiff status in light 
of the movanfs specific, manipulative application 
of FIFO in that case). Nor can Canada explain how 
the method of analysis would affect his recovery, as 
he claims to have made only a single purchase of 
stock and LIFOIFIFO is necessarily concerned with 
the matching of mUltiple stock purchases. Here, the 
Plan of Allocation is careful to limit a claimant's 
recovery to shares sold at a loss. Moreover, 
Plaintiffs economic expert affirms that "the overall 
effect of using the LIFO method instead of FIFO is 
not significant in this case." (Hakala DecL ~ 27.) 
Ultimately, there is no evidence that the method of 
analysis used in this case would result in an unfair 
distribution of the Settlement Fund. FN25 

FN24. One court in this District recently 
approved a Plan of Allocation using LIFO, 
but did not elaborate on the choice of 
methodology, nor is their any evidence that 
the method of analysis was contested in 
that case. See SEC v. Bear, Stearns & Co. 
Inc ., No. 03 Civ. 2937, 2005 WL 217018, 
at *7 (S.D.N.Y. Jan. 31, 2005). The 
unelaborated use of LIFO in one case does 
not compel the use of that method of 
analysis in all cases. Both Hakala and the 
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Settlement Administrator affirm that FIFO 

has been used in the great majority of the 

plans of allocation that they have prepared 

and administrated in the past. (Hakala 

Decl. ~ 22; Forrest Decl. ~ 12.) 


FN25. This Opinion should not be read as 
,.. _... an .unconditionaLendorsement oLFIEo..as 


the method for matching purchases and 

sales for the calculation of damages in 

securities fraud litigation. Rather, the 

insignificance of the methodology applied 

in this case makes it counter-productive to 

require Plaintiffs to revise the Plan of 

Allocation and reinitiate the Notice period 

in order to calculate damages according to 

LIFO. 


In light of overwhelming support for the Plan 
of Allocation by nearly all of the estimated 600,000 
claimants to the Settlement, and the insignificance 
of the method of matching sales with purchases in 
the context of this case, I find the Plan of 
Allocation fair, reasonable, and adequate. 

III. Conclusion 
For the foregoing reasons, Lead Plaintiff's 

petition for approval of the Settlement and Plan of 
Allocation is granted. A separate opInIon 
establishing attorney's fees and expenses will follow. 

SO ORDERED. 

S.D.N.Y.,2006. 

In re AOL Time Warner, Inc. 

Not Reported in F.Supp.2d, 2006 WL 903236 

(SD.N.Y.) 


END OF DOCUMENT 
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Only the Westlaw citation is currently available. 

United States District Court, 

. S.D. New York. 


In re BISYS SECURITIES LITIGATION. 


No. 04 Civ. 3840(JSR). 
July 16,2007. 

MEMORANDUM ORDER 
JED S. RAKOFF, U.S.D.J. 

*1 At a hearing held on January 18, 2007, the 
parties in the above-captioned consolidated action 
moved for final certification of a class for 
settlement purposes and final approval of the class 
settlement and plan of allocation. In advance of the 
same hearing, the two law firms who served as co­
counsel for the lead plaintiffs jointly applied to the 
Court for attorneys' fees in the amount of 30% of 
the $65,870,000 settlement (amounting to a request 
for $19,762.500 plus interest) and for a 
reimbursement of litigation expenses in the amount 
of $798,880.33, a figure subsequently reduced to 
$516,686.69 in a letter dated January 19,2007. 

No objection whatsoever has been made, orally 
or in writing, to the class certification or to the term 
of the settlement. Moreover, after careful review, 
and for the reasons stated from the bench, see 
transcript, 1118/07, the Court finds the class 
arrangement, class, and plan of allocation, to be 
fair, reasonable, and adequate in all respects and 
fully consistent with the strictures of due process 
and Fed R. Civ. P. 23(a)(3) and 23(b)(3). 
Accordingly, they are all approved. 

Regarding attorneys' fees, an objection was 
submitted by William Zorn, Esq., which raises 
several issues that warrant discussion. 

First, Zorn contends that the Notice of Class 
Action Settlement ("Notice") did not provide the 
class with notice of attorneys' fees sufficient to 
comply with Rule 23(h), which requires that notice 

Page 1 

of a motion for fees be "directed to class members 
in a reasonable manner." Fed.R.Civ.P. 23(h). 
Specifically, the Notice did not specify the precise 

··amount of attorneys' fee·s that" lead counsel sought, 
but stated instead that counsel intended to "apply to 
the Court to award attorneys fees ... in an amount 
not greater than one-third (33%) of the settlement 
fund and for reimbursement of their expenses." The 
actual application for fees was not filed until after 
the deadline for objections had elapsed. As a result, 
no class member was on notice of the actual 
attorneys' fees requested at the time objections were 
due. 

Nonetheless, members of the class were plainly 
on notice that the attorneys' fees might be as much 
as one-third of the fund and so had every reason to 
raise an objection if they thought this was 
excessive. While it might have been a better 
practice to provide them with more information 
relevant to evaluation of this request, not a single 
class member other than Zorn raised any objection­
even though the class included numerous 
institutional investors who presumably had the 
means, the motive, and the sophistication to raise 
objections if they thought the one-third maximum 
fee was excessive, or short of that, if they thought 
the information given them as to the fees was 
inadequate. This in itself is a strong indication that 
the information about attorneys' fees was presented 
in a "reasonable manner." Nor is such a manner of 
notification unusual in this context. See, e.g., In Re 
Elec. Carbon Prods. Antitrust Litig., 447 F.Supp.2d 
389, 411 (D.N.J.2006); Allapattah Servs. v. Exxon 
Corp., 454 F.Supp.2d 1185, 1194 (S.D.Fla.2006); 
Hicks v. Morgan Stanley & Co., 2005 U.S. Dist. 
LEXIS 24890, at *10; (S.D.N.Y.2005). Overall, in 
the context of this case, the Court finds that there 
has been adequate compliance with Rule 23(h). 

*2 Zom also objects to the amount of the fee 
itself, calling it "excessive," and, in any event, the 
Court has an independent obligation to examine the 
fee to see if it is reasonable. See Goldberger v. 
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Integrated Resources, Inc., 209 F.3d 43, 47 (2d 
Cir.2000) ("[A]ttorneys whose efforts created the 
fund are entitled to a reasonable fee-set by the 
court-to be taken from the fund.") The question of 
whether a particular fee is reasonable must be 
guided-by consideration of such'factors as "(I) the 
time and labor expended by counsel; (2) the 
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As already noted, class counsel here requested 
a fee 30% of the fund, i.e. $19,762.500 plus 
interest. As a general matter, "[a] 30% fee [would 
be] consistent with fees awarded in ... class action 
settlements in the Second Circuit." See Hicks, 2005 
U.S. Dist. LEXIS 24890, at *24-25 (collecting cases). 

magnitude and complexities of the litigation;. ..(3) ........ _..... .1t js"true ..that most such case have involved 

the risk of the litigation ... ; (4) the quality of 
representation; (5) the requested fee in relation to 
the settlement; and (6) public policy:' See 
Goldberger, 209 F.3d at 50(citation omitted}. 
Moreover, a "key consideration required by the 
PSLRA FNI 'is the result actually achieved for 
class members, a basic consideration in any case in 
which fees are sought on the basis of a benefit 
achieved for class members.' " See Masters v. 
Wilhelmina Model Agency, Inc" 473 F.3d 423, 438 
(2d Cir.2007) (quoting Advisory Comm. Notes to 
Fed.R.Civ.P. 23, 2003 Amendments). 

FNI. Private Securities Litigation Reform 
Act of 1995 ("PSLRA"), Pub.L. No. 
104-67, 109 Stat. 737 (1995) (codified in 
pertinent part at 15 U.S.C. § 78u-4(a)(6». 

Consistent with these guidelines, a reasonable 
attorneys' fee may be calculated using either the 
percentage method or the lodestar method, though 
the recent trend in this Circuit has been to use the 
percentage method. See Wal-Mart Stores, Inc. v. 
Visa U.S.A. Inc., 396 F.3d 96, 122 (2d Cir.2005). 
The percentage method, "though not without flaws, 
is often preferable to the lodestar method to 
determine attorneys' fees in class actions because it 
reduces the incentive for counsel to drag the case 
out [and] fewer judicial resources will be spent in 
evaluating the fairness of the fee petition." Hieks v, 
Morgan Stanley & Co" 2005 U.S. Dist. LEXIS 
24890, at *23 (S.D.N.Y. October 24, 2005). The 
lodestar method remains highly useful, however, as 
a "cross-check" to further ensure reasonableness. 
See Goldberger. 209 F.3d at 50 ("[T]be lodestar 
remains useful as a baseline even if the percentage 
method is eventually chosen."). 

smaller settlement funds and therefore have not 
bestowed so large a sum, in absolute terms, on class 
counsel. "Obviously, it is not ten times as difficult 
to prepare, and try or settle a 10 million dollar case 
as it is to try a 1 million dollar case." Goldberger, 
209 F.3d at 52 (quotation marks omitted). 
Consequently, in many cases "with recoveries of 
between $ 50 [million] and $ 75 million, courts 
have traditionally accounted for these economies of 
scale by awarding fees in the lower range of about 
11 % to 19%." Id (citing William J. Lynk, The 
Courts and the Plaintiff's Bar: Awarding the 
Attorney's Fee in Class-Action Litigation, 23 J. 
Legal Stud. 185,202 (1994». 

*3 Nonetheless, in this Court's experience, 
relatively few cases have involved as high level of 
risk, as extensive discovery, and, most importantly, 
as positive a final result for the class members as 
that obtained in this case. "The quality of 
representation is best measured by results ... 
calculated by comparing 'the extent of possible 
recovery with the amount of actual verdict or 
settlement,' " see Goldberger, 209 F.3d at 55 
(quoting Lindy Bros, Builders, Inc. of Philadelphia 
v, Am. Radiator & Standard Sanitary Corp., 540 
F.2d 102, 118 (3d Cir.1976», and an all-cash 
settlement of over $65 million, plus interest, is a 
very significant amount for the class members here, 
who can expect to recover roughly one-third of 
their damages in the settlement. By contrast, the 
more typical recovery rate in class actions is 
between 5% and 6%. See In re Rite Aid Corp, Sees. 
Litig. 146 F.Supp.2d 706, 715 (E.D.Pa.2001). 

The reasonableness of the 30% figure is also 
confirmed by the resultant lodestar multiplier of 

© 20]4 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https://web2.westlaw.com/printiprintstream.aspx?mt=394&prft=HTMLE&vr=2.0&destina... 2/2612014 

https://web2.westlaw.com/printiprintstream.aspx?mt=394&prft=HTMLE&vr=2.0&destina
http:F.Supp.2d
http:F.Supp.2d


Page 3 of3 
Case 1:09-md-02017-LAK-GWG Document 1380-1 Filed 03/11/14 Page 28 of 130 

Not Reported in F.Supp.2d, 20.0.7 WL 20.49726 (S.D.N.Y.) 
(Cite as: 2007 WL 2049726 (S.D.N.Y.» 

2.99 (calculated by comparing the percentage fee to 
what the work would have cost if billed at a 
standard hourly rate FN2), which accurately reflects 
"the risk of the litigation, the complexity of the 
issues, the contingent nature of the engagement, the 
'ski1l-of'tlre -attorneys-; ancr-otherfactors."-See' In re' --" .. 
Global Crossing Sec. & ERISA Litig., 225 F.R.D . 

. .43.6" 46.8 .(s.D.KY.2004)•.Such ,amultiplieLfallL ., 
well within the parameters set in this district and 
elsewhere. See Waf-Mart Stores, 396 F.3d at 123 
("[nbe lodestar yields a multiplier of 3 .5, whicb 
has been deemed reasonable under analogous 
circumstances."); see also Welch & Forbes, Inc. v. 
Cendant Corp. (In re Cendant Corp. Prides Litig.), 
243 F.3d 722, 742 (3d Cir.20Dl). 

FN2. Lead Counsel expended a total of 
16,632 hours on this case (including the 
time of attorneys, paralegals, and law 
clerks), resulting in a lodestar of 
$6,599,0.20. (if the time had been billed at 
rates well within the norm in such cases). 
See Joint Declaration of Gene Cauley and 
Jeffrey H. Squire, Exhibit 4. 

Counsel's request for a fee reimbursement in 

the amount of $516,686.69 for out-of-pocket 

expenses incurred in connection with this action, as 

modified, is also approved. See In re Independent 

Energy Holdings PLC Securities Litigation, 30.2 

F.Supp.2d 180., 183 n. 3 (S.D.N.Y.2o.D3) 

("Attorneys may be compensated for reasonable 

out-of-pocket expenses incurred and customarily 

charged to their clients.") (internal quotation marks 

omitted). 


In summary, the settlement and plan of 

allocation are hereby approved. Counsel is awarded 

attorneys' fees in the amount of 30.% of the 

settlement amount, i.e., $19,762,50.0. plus a 

corresponding share of interest accrued, and 

litigation expenses in the amount of$516,686.69. 


SO ORDERED. 

S.D.N.Y.,20.o.7. 

Page 3 

In re Bisys Securities Litigation 
Not Reported in F .Supp.2d, 20.0.7 WL 20.49726 
(S.D.N.Y.) 

END OF DOCUMENT 

© 20.14 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw .com/print/printstream.aspx?mt=3 94&prft= HTMLE&vr=2.0&destina... 2/26/2014 

https:llweb2.westlaw
http:of$516,686.69
http:S.D.N.Y.2o.D3
http:F.Supp.2d
http:516,686.69
http:6,599,0.20
http:F.Supp.2d


Page 1 of5 
Case 1 :09-md-02017 -LAK-GWG Document 1380-1 Filed 03/11/14 Page 29 of 130 

WEisflaw. 
Page 1 

Not Reported in F.Supp.2d, 2000 WL 661680 (S.D.N.Y.), Fed. Sec. L. Rep. P 90,978 
(Cite as: 2000 WL 661680 (S.D.N.Y.» 

United States District Court, S.D. New York. 
In re BLECH SECURITIES LITIGATION. 

__~~!!1.S!~_WJ3~SS, et .~.,L? Plaintiffs,. 
v. 

David BLECH, Texas Biotechnology Corporation, 
._._---- _ ... ··John:-M;i>ietruski;DavidR McWilliams, Richard 

A.F. Dixon, Stephen L. Mueller, John R. Plachetka, 
Joseph M. Welch, James T. Willerson, D. Blech & 

Co., Incorporated and Isaac Blech, Defendants. 

No. 94 CIV. 7696(RWS), 95 ClV. 6422(RWS). 
May 19,2000. 

Kaplan, Kilsheimer & Fox, New York, By Richard 
Kilsheimer, Esq., Of Counsel, Burt & Pucillo, West 
Palm Beach, FL, By Michael J. Pucillo, Esq., 
Wendy H. Zoberman, Esq., Of Counsel, Williams 
Bailey, Houston, TX, By Herbert T. Schwartz, Esq., 
Of Counsel, Kipnis, Tescher, Lippman & Valinsky, 
Ft. Lauderdale, FL, By Howard A. Tescher, Esq., 
Of Counsel, for Plaintiff. 

Porter & Hedges, Houston, TX, By Mark G. 
Glasser, Esq., David L. Burgert, Esq., Jeffrey R. 
Elkin, Esq., Of Counsel, Miller & Wrubel, New 
York, By Martin D. Edel, Esq., Of Counsel, for 
Defendants. 

OPINION 
SWEET,DJ. 

*1 Defendants Texas Biotechnology 
Corporation ("TBC"), John M. Pietruski, David B. 
McWilliams, Richard A.F. Dixon, Stephen L. 
Mueller, John R. Plachetka, Joseph M. Welch, and 
James T. Willerson (collectively, the "TBC 
Defendants") have moved, pursuant to Rule 54(b), 
Fed.R.Civ.P., for entry of final judgment severing 
and dismissing with prejudice the fraud claims 
against the TBC Defendants. Plaintiffs have moved 
for approval of a proposed settlement in this action 
as to the claims against the TBC Defendants, and 
for an award of attorneys' fees and reimbursement 
of litigation expenses. For the reasons set forth 

below, the motion to dismiss the fraud claims 
against the TBC Defendants and approval of the 
settlement will be granted, and attorneys' fees will 
be set at 30% of the settlement. In addition, 
expenses of$45,302.88 will be awarded. 

Background and Prior Proceedings 
The background and prior proceedings in these 

actions have been set forth in several opinions of 
this Court, familiarity with which is assumed. See, 
e.g., In re Blech Sec. Wig., 928 F.Supp. 1279 
(S.D.N.Y.1996); In re Blech Sec. Lit/g., Nos. 95 
Civ. 4204, 4298, 4299, 6422, & 7215(RWS), 1997 
WL 20832 (S.D.N.Y. Jan. 21, 1997); Weiss v. 
Btech, No. 95 Civ. 6422, 1997 WL 458678 
(S.D.N.Y. Aug. 11, 1997); In re Blech Sec. Wig., 
961 F.Supp. 569 (S.D.N.Y.l997); In re Blech Sec. 
Litig.. 187 F.R.D. 97 (S.D.N.Y.1999). Background 
and proceedings relevant to the instant motions is 
set forth below. 

The Weiss action was originally filed on 
November 21, 1994, in the United States District 
Court for the Southern District of Texas, by named 
plaintiffs Bernard Weiss and Richard Hunt. The 
action was brought as a class action asserting 
violations of Sections 11, 12(2), and 15 of the 
Securities Act of 1933. The action was brought on 
behalf of purchasers of TBC units (each unit 
consisting of one share of common stock and one 
warrant to purchase a share of common stock) in 
TBC's initial public offering dated December 15, 
1993. The defendants named in the Complaint were 
David Blech, a founder of TBC, a director at the 
time of the offering, and the principal of D. Blech 
& Co.; D. Blech & Co., the sole underwriter of 
TBC's initial public offering; David B. 
McWilliams, President & CEO and a director of 
TBC at the time of the offering; Richard A.F. 
Dixon, Vice President of Research and a director of 
TBC at the time of the offering; Stephen L. 
Mueller, Director of Finance, Treasurer and 
Assistant Secretary for TBC at the time of the 
offering; R. Plachetka, Vice President of Clinical 
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Development at the time of the offering; Joseph M. 
Welch, Vice President of Business Development at 
the time of the offering; James T. Willerson, 
Chairman of the Scientific Advisory Board and a 
director at the time of the offering; and John M. 
Pietruski, Chairman of the Board of Directors of 
TBC at the time of the offering. Also named, but 

.._..neyer.served,.:was Isaac ..BJech, the brother of David 
Blech. 

*2 On January 23, 1995, TBC Defendants 
moved to dismiss the Complaint. The matter was 
fully briefed in the United States District Court for 
the Southern District of Texas and on June 26, 
1995, Magistrate Calvin Botley recommended that 
the motions be denied. By Order dated August 2, 
1995, the Honorable Kenneth M. Hoyt adopted the 
Magistrate's Report and Recommendation. On 
August 21, 1995, by Order of the Judicial Panel on 
Multidistrict Litigation, this matter was transferred 
to this Court and consolidated with In re Blech 
Securities Litigation, Master File No. 94 Civ. 
7696(RWS). 

On November 20, 1995, the TBC Defendants 
moved in this Court for reconsideration of Judge 
Hoyt's order denying the motions to dismiss. The 
matter was again briefed and argued. By Order 
dated June 6, 1996, this Court permitted 
reconsideration but denied the motions on the same 
grounds as set forth by the Texas Court. 

Originally, the complaint in In re Blech 
Securities Litigation did not involve any claims 
against TBC. On June 7, 1995, however, an action 
was filed in this District entitled Kozloski v. Texas 
Biotechnology Corp., which was consolidated with 
the In re Blech Securities Litigation cases. A Notice 
of Voluntary Dismissal Without Prejudice was 
subsequently filed in the Kozloski action. 

While this Court's Order of June 6, 1996 
denied the Motions to Dismiss in their entirety as to 
the TBC claims, the Court granted the Motion to 
Dismiss for failure to plead fraud with particularity 
as to certain other claims in the consolidated 

complaint in In re Texas Biotechnology Corp. The 
Motion was granted with leave to replead. 
However, as to TBC, no fraud claims under Section 
IO(b) were asserted in any amended pleading. On 
July 26, 1996, the TBC Defendants answered the 
Complaint. Thereafter, a motion was filed seeking 
an interlocutory appeal of the denial of the Motion 
to Dismiss pursuant t028 U.S.c. § 1292(b). That 
motion was denied. 

On March 31, 1997, Plaintiff Weiss moved for 
class certification. Plaintiff Hunt had passed away, 
and Weiss remained the only plaintiff asserting 
claims against TBC and members of management 
of that company. Documents were produced by 
TBC throughout the fall of 1996 and early 1997. 
The depositions of defendants McWilliams and 
Mueller were noticed, and McWilliams' deposition 
was taken. Weiss's deposition was taken in 
September 1998, after which TBC Defendants 
agreed to certification of the class, which was 
granted by Order of this Court dated February 3, 
1999. 

In early 1999, Weiss also focused third party 
discovery on Citibank, the lender for D. Blech & 
Co. and David Blech. Documents were produced by 
Citibank pursuant to subpoena and in the 
Bankruptcy Court. On March 15, 1999, plaintiff 
took the deposition of Rosemary Vrablic, the loan 
officer responsible for the Blech account. 

After the Vrablic deposition, settlement 
discussions were pursued in earnest and a 
settlement in principle was reached in May 1999. 
Through the summer of 1999, the parties worked on 
settlement papers which were signed in September 
1999. A further issue arose with regard to insurance 
matters which delayed the filing of the settlement 
papers until December 17, 1999. 

*3 On January 5, 2000, the Court preliminarily 
approved the settlement and directed that Notice be 
sent. Since the entry of the Order, more than 1,545 
Notices have been sent to Class Members or 
brokers advising them of the pendency of this 
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action and the proposed settlement and settlement 
hearing which was scheduled for April 5, 2000. The 
deadline for objections and requests for exclusion 
was March 20, 2000. As of April 5, 2000, no 
objections or requests for exclusion had been 
'received; and no' objections were raised at the-April­
5,2000 settlement hearing. 

Discussion 

I. An Order Directing Entry of Final Judgment Will 
Issue with Respect to the Claims Against the TBC 
Defendants 

The TBC Defendants' motion seeking an order 
directing the entry of a final judgment severing and 
dismissing with prejudice the fraud claims against 
the TBC Defendants in In re Blech Securities 
Litigation is unopposed by the plaintiffs in that 
action and will be granted. 

II. The Settlement Will Be Approved 
Fed.R.Civ.P. 23(e) provides that "[a] class 

action shall not be dismissed or compromised 
without the approval of the court." The decision to 
grant or deny such approval lies within the 
discretion of the trial court, see In re Ivan F. 
Boesky Sec. Wig., 948 F.2d 1358, 1368 (2d 
Cir.1991); Newman v. Stein, 464 F.2d 689, 692 (2d 
Cir.1972), and this discretion should be exercised 
in light of the general judicial policy favoring 
settlement. See Weinberger v. Kendrick, 698 F.2d 
61, 73 (2d Cir.1982); In re Michael Milken & 
Assoc. Sec. Litig., 150 F.R.D. 46, 53 
(S.D.N.Y.l993); Chatelain v. Prudential-Bache 
Sec., Inc., 805 F.Supp. 209,212 (S.D.N.Y.1992). 

It is well-established that courts' principal 
responsibility in approving class action settlements 
is to ensure that such settlements are fair, adequate, 
and reasonable. See, e.g., Weinberger, 698 F.2d at 
73; In re Paine Webber Ltd Partnerships Litig., 171 
F.R.D. 104, 124 (S.D.N.Y.1997). 

This determination "involves consideration of 
two types of evidence." Weinberger, 698 F.2d at 

73. The Court's primary concern is with "the 
substantive terms of the settlement compared to the 
likely result of a trial," Malchman v. Davis, 706 
F.2d 426, 433 (2d Cir.1983), and to that end ''the 
trial judge must appraise himself of all the facts 

-necessmyfof" an intelligent and objective opinion of 
the probabilities of ultimate success should the 
claim [slbditigated." Weinberger, 698 F.2d at 74. 
(internal citations omitted). 

The Second Circuit has indicated nine factors 
to consider in determining the fairness of a 
proposed settlement: 

(1) the complexity, expense and likely duration 
of the litigation, (2) the reaction of the class to 
the settlement, (3) the stage of the proceedings 
and the amount of discovery completed, (4) the 
risks of establishing liability, (5) the risks of 
establishing damages, (6) the risks of maintaining 
the class action through the trial, (7) the ability of 
the defendants to withstand a greater judgment, 
(8) the range of reasonableness of the settlement 
fund in light of the best possible recovery, (9) the 
range of reasonableness of the settlement fund to 
a possible recovery in light of all the attendant 
risks of litigation. 

*4 City of Detroit v. Grinnell Corp., 495 F.2d 
448,463 (2d Cir.l974). 

The Court's second concern is with the 
"negotiating process by which the settlement was 
reached," Weinberger, 698 F.2d at 74, which must 
be examined "in light of the experience of counsel, 
the vigor with which the case was prosecuted, and 
the coercion or collusion that may have marred the 
negotiations themselves." Malchman, 706 F.2d at 
433 (citing Weinberger, 698 F.2d at 73). The court 
has a fiduciary duty to ensure that the settlement is 
not the product of collusion. See In re Warner 
Communications Sec. Litig., 798 F.2d 35, 37 (2d 
Cir.l986). So long as the integrity of the arm's 
length negotiation process is preserved, however, a 
strong initial presumption of fairness attaches to the 
proposed settlement, see Chatelain, 805 F.Supp. at 
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212, and great weight is accorded to the 
recommendations of counsel, who are most closely 
acquainted with the facts of the underlying 
litigation. See id. 

A:'!I'furGrtnnell FuctorsHave-BeenSattsjted-
As set forth below, analysis of the nine 

Grinnell factors establishes that the. settlement is fair. 

First, continued litigation in this action would 
be complex, costly, and of substantial duration. The 
action has already been pending for over five years. 
Significant discovery, trial preparation, and the trial 
itself still lie ahead. A judgment favorable to 
plaintiffs would likely be subject to post-trial 
motions and appeal, delaying any payment to the 
Class. 

Second, no objections to the settlement have 
been raised. 

Third, plaintiffs have engaged in sufficient 
discovery to evaluate fully the merits of their 
claims and obstacles to success. An analysis was 
done early in the case to set forth potential 
damages. Certain favorable facts were revealed in 
the course of discovery, as were certain defenses. 
Plaintiffs counsel is of the opinion that further 
discovery is not likely to provide plaintiffs with 
additional leverage to obtain a larger recovery. 

Fourth, there were substantial risks of 
establishing liability in this action. While plaintiffs' 
counsel believes there is a strong case as to liability 
against TBC, the individual defendants had 
potential statutory defenses. 

Fifth, plaintiffs faced substantial risks in 
proving damages. Plaintiffs' damage analysis 
estimated Section ]2(2) damages at approximately 
$3.2 million, while the estimate for Section II 
damages ranged from $1,450,000 to $12,500,000. 
Defendants' numbers ranged from $300,000 to $3.7 
million. The damage number was further 
complicated by the fact that David Blech, 

individually, was a purchaser of a substantial 
number of units in the period from December 1993 
through April 1994, raising issues with respect to 
the number of open market purchases unaffiliated 
with David Blech. 

The sixth factor tilts against approval: there 
were -no serious risks. -of. maintaining the Class 
through trial. 

Seventh, it is questionable whether the 
defendants possess the ability to withstand a greater 
judgment. TBC is a start up company which has 
never had a profitable year. Sales for 1998 and 
1999 barely exceeded $2 million. It is unclear 
whether the company could sustain a judgment at 
the level of damages in this case, absent a 
significant positive development in the company's 
business. The company is contributing $187,500 to 
the proposed settlement; the $612,500 balance is 
being paid by the directors' and officers' insurer. 
The aggregate limits of the insurance policy are $2 
million, some of which has been spent on litigation 
costs. Since the policy is a wasting policy, 
continued litigation would deplete the resources 
available through the policy. 

*S Eighth and ninth, the settlement is within 
the range of reasonableness. While additional years 
of litigation might well have resulted in a higher 
settlement or verdict at trial, continued litigation 
could also have reduced the amount of insurance 
coverage available and not necessarily resulted in a 
greater recovery . 

On the whole, the Grinnell factors weigh in 
favor of approval of the settlement, a strong 
indication that the settlement is fair. 

B. The Settlements Were Achieved in Good Faith 
and at Arm's Length 

A fair settlement should be the result of good 
faith, arm's length bargaining undertaken by 
experienced counsel. See Weinberger, 698 F .2d at 
74; Grinnell, 495 F.2d at 463-66. 
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As demonstrated by the previous motions to 
dismiss described above, the parties strenuously 
litigated the issue ofthe adequacy of the complaint. 

~ The process by which the parties reached the 
.. proposed' settlement was arm!)-length and hard 

fought by skilled advocates and negotiators, and 
_............ _ ........_.has ... been ...presented to_ ..the. Court .after.. the 

completion of significant discovery. 

For the reasons set forth above, the settlement 
merits the approval ofthe Court. 

III. Attorney's Fees of30% Will Be Awarded 
Plaintiffs seek an award of attorney's fees of 

30% ofthe settlement. 

This Court has previously approved a 
percentage of the fund method for calculation of 
attorney's fees. See Adair v. Bristol Technology 
Sys., No. 97 Civ. 5874, 1999 WL 1037878 
(S.D.N.Y. Nov.l6, 1999); In re NASDAQ 
Market-Makers Antitrust Litig., No. 94 Civ. 3996, 
1998 WL 782020, at *15 (S.D.N.Y. Nov.9, 1999). 
The NASDAQ opinion noted that while the Second 
Circuit had previously given its express approval to 
the lodestar method of determining fees, but not to 
the percentage of the fund method, the 'Judicial 
tide" was changing, and many district courts in the 
circuit had utilized the percentage method. See id 
Since the NASDAQ opinion, the Circuit has 
acknowledged more explicitly the trend towards 
utilizing the percentage of the fund method. See 
Savoie v. Merchants Bank, 166 F.3d 456, 460--61 
(2d Cir.l999); see also Polar Int'l Brokerage Corp. 
v. Reeve, 187 F.R.D. 108, 120 (S.D.N.Y.1999). 
This Court, for all the reasons previously given in 
the NASDAQ opinion, continues to find that the 
percentage of the fund method is more appropriate 
than the lodestar method for determining attorney's 
fees in common fund cases. See Adair, 1999 WL 
1037878, at *3. 

Plaintiffs' counsel has requested a fee of 30% 
of the Settlement Fund. Courts in this District have 
previously awarded fees exceeding this level on 

numerous occasions. See, e.g., Adair, 1999 WL 
1037878, at *4 (33%); Berchin v. General 
Dynamics Corp., 1996 WL 465752, at *2 (S.D.N.Y. 
Aug. 14, 1996) (33% of first $3,000,000); Vladimir 
v. Deloitte & Touche, LLP, 95 Civ. 10319 
(S.D:N.Y. Aug 14, 1996) (33%)~ . 

............... As .the .. previous discussion regarding the 
fairness of the settlement indicates, this Court has 
carefully considered the efforts of Plaintiffs' 
counsel in this action. For the reasons 
aforementioned, Plaintiffs' request for fees of 30% 
is reasonable and fair. This conclusion is reinforced 
by evidence that the percentage fee would represent 
a negative multiplier of the lodestar, had that 
approach been used; under a lodestar calculation, 
Plaintiff's counsel would receive at least another 
$150,000 in fees. 

*6 Costs of $45,302.88 are reasonable given 
the length of this litigation to date, and will be 
awarded as well. 

Finally, an award of $5,000 to Mr. Weiss is 
appropriate, given his involvement in the case, 
including production of documents and submitting 
to a deposition. 

Conclusion 
For the reasons set forth above, the settlement 

of $800,000 is approved. Plaintiffs' counsel will be 
awarded 30% of the settlement fund, in addition to 
$45,302.88 in costs. Plaintiff Weiss will be 
awarded $5,000. 

An order will issue dismissing the fraud claims 
in In re Blech Securities Litigation as against the 
TBC Defendants. 

It is so ordered. 

S.D.N.Y.,2000. 
In re Blech Securities Litigation 
Not Reported in F.Supp.2d, 2000 WL 661680 
(S.D.N.Y.), Fed. Sec. L. Rep. P 90,978 

END OF DOCUMENT 
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Only the Westlaw citation is currently available. 

United States District Court, 
.. S;D.Newyork. ........ 


In re CHINA SUNERGY SEC. LITIG. 

No. 07 Civ. 7895(DAB). 

May 13,2011. 


Memorandum & Order 
DEBORAH A. BATIS, District Judge. 

r INTRODUCTION AND BACKGROUND 
*1 On May 12, 2011, a Class Certification and 

Settlement Hearing was held in Courtroom 24B. 
The Court made findings in open court and hereby 
includes and incorporates those findings in this 
Memorandum and Order. 

Named Plaintiff Thomas Brown, later a 
member of the Court-appointed Lead Plaintiff the 
Tonyaz Group, filed this class action on September 
7, 2007, against China Sunergy Co. Ltd., various 
individual defendants, and underwriters Merrill 
Lynch, Pierce, Fenner & Smith Inc.; Cowen and 
Company, LLC; and Jefferies & Company, Inc. The 
Complaint alleged violations of Sections 11 and 15 
of the Securities Act of 1933. 

The action arises from material misstatements 
and omissions allegedly made by Defendants in 
China Sunergy's Prospectus and Registration 
Statement issued in connection with China 
Sunergy's May 17, 2007 IPO. Plaintiffs claimed 
that China Sunergy's Prospectus and Registration 
Statement failed to disclose that the company was 
having supply difficulties at the time of its IPO, 
that the Company's contracts involved the "spot 
market," that the Company did not have the 
necessary agreements in place to meet planned 
production of solar sale, that at the time of the fPO, 
the Company did not have sufficient quantities of 
silicon to meet production requirements, the 
Company did not have adequate control procedures, 
and that the Underwriters did not conduct sufficient 

due diligence. 

Plaintiffs allege further that when the Company 
'announced 'sales and production volume figures that 
implied an annual production range far below what 

.. -' 'was stated····in· the-Prospectus and Registration 
Statement, the Company's shares declined from a 
high of $14.90 on July 2, 2007, to approximately 
$5.00 per share in late August of2007. 

Defendants moved to dismiss the Complaint in 
January of 2009. At the end of July, 2009, the 
Parties notified the Court that a settlement had been 
reached and Defendants withdrew their Motions to 
Dismiss. Both Parties recognized the significant 
risk involved ifthe litigation continued. 

In an Order dated September 29, 2010, this 
Court preliminarily approved the Settlement 
between the Court-appointed Lead Plaintiff and the 
Defendants in this action. The Preliminary 
Approval Order preliminarily certified a class for 
the purposes of settlement only. Now before the 
Court is Lead Plaintiffs Motion for Final Approval 
of the Settlement and Plan of Allocation, and Lead 
Plaintiffs Motion for Attorney's Fees and Expenses. 

For purposes of this Settlement, the class of 
Plaintiffs consists of all persons or entities that 
purchased the American Depository Shares of 
China Sunergy Co., Ltd. From May 17, 2007, 
through August 23, 2007, inclusive, on the open 
market or pursuant or traceable to the Company's 
May 17, 2007, Initial Public Offering Prospectus 
and Registration Statement. Excluded from the 
Class are the Defendants, the officers and directors 
of the Defendants from May 17, 2007, through 
August 23, 2007, inclusive, members of their 
immediate families and their legal representatives, 
heirs, successors, or assigns, and any entity in 
which the Defendants have or had a majority 
interest. Also excluded from the Class are those 
persons who timely and validly requested exclusion 
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from the Class pursuant to the Notice of Pendency 
and Proposed Settlement ofClass Action. 

*2 The Settlement followed vigorous, arm's 
length negotiations, principally involving Lead 
Counsel and counsel for the Company' and certain 
individuals, which continued over a period of many 
weeks during the pendency_of. Defendants' .. Motion ___ . 
to Dismiss. (Mem. ofLaw, p. 7.) 

Pursuant to this Court's Order of September 29, 
2009, Claims Administrator Rosenthal & Company 
LLC mailed a total of 15,979 Notice Packets to 
potential Class members. (Joni Brown Decl., 11 12.) 
Class Members were notified of the pendency and 
terms of the Settlement, received instructions for 
participation in the Settlement and a Claim Form, 
were informed of important dates and deadlines, 
and were apprised of the proposed fees and 
maximum expenses that would be requested by 
Lead Counsel. Potential Class Members were also 
afforded an opportunity to exclude themselves from 
or object to the Settlement, the Plan of Allocation, 
or the proposed fees and expenses. (Mem. of Law, 
p.8.) 

The response to the Settlement has been 
extremely positive. 3,825 Proof of Claim forms 
were received. No objections were received, and 
only one request for exclusion was received. (Status 
Report, p. I.) 

The terms and administration of the Settlement 
Agreement, approved by the Court, are summarized 
as follows: 

The Settlement calls for the creation of a 
$1,050,000.00 Settlement Fund paid by Defendants. 
The cash settlement amount and the interest earned 
thereon, less all taxes, approved costs, fees, and 
expenses (the "Net Settlement Fund"), shall be 
distributed to members of the Class who submitted 
accepted Proofs of Claim and Releases 
("Authorized Claimants"). The Claims 
Administrator shall determine each Authorized 
Claimant's pro rata share of the Net Settlement 

Page 2 

Fund based upon each Authorized Claimant's 
"Recognized Claim." For those who purchased 
American Depository Shares of China Sunergy 
pursuant to the initial public offering on May 17, 
2007 or on the open market between May 17, 2007 
and August 23, 2007, and held such shares on 
August 24, 2007, damages per ADS are the lesser 
.of:.$1.5.4;. th.e price.paid less $7.08; the price paid 
less the price received if sold before fmal judgment 
is rendered; or $11.00 less the price received if sold 
before final judgment. 

This Order, the Fairness Hearing of May 12, 
2011, and the Final Judgment, Order of Dismissal 
with Prejudice, and Order Approving A ward of 
Attorneys' Fees and Expenses and Plan of 
Allocation, set forth the Court's findings and 
rulings in this matter. 

11. DISCUSSION 
A. Class Certification 

In order to certifY finally the Class as defined 
by the Court's September 29, 2010 Order, the Court 
will consider the criteria of Federal Rule of Civil 
Procedure 23(a) and (b). The four prerequisites of 
Rule 23(a) are that: (1) the class be so numerous 
that joinder of all members is impracticable; (2) 
there be questions of law or fact common to the 
class; (3) the claims or defenses of the 
representative parties be typical of the claims or 
defenses of the class; and (4) the representative 
parties will fairly and adequately protect the 
interests of the class. 

*3 The Court finds that the class is so 
numerous that joinder of all members is 
impracticable. Millions of China Sunergy shares 
were purchased during the Class Period (Prelim. 
App. Mem. of Law, p. 15), and 3,825 Proof of 
Claim forms were submitted (Status Report, p. 1). 

The Court finds that there are questions of law 
or fact common to the class. The Court also finds 
that under Rule 23(b)(3), these questions of law or 
fact common to the class members predominate 
over any questions affecting only individual 
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members, and that a class action is superior to other 
available methods for fairly and efficiently 
adjudicating the controversy. The central questions 
of whether China Sunergy's Registration Statement 
and Prospectus contained false or misleading 

-' - _.' - -.', -_. - -statements;-and' whetherthe market· prices of China .... 
";)'~rgy securities were artificially inflated due to 

_, .illi.allege.<Lnondisclosures or misrepresentations.. 
are the same for each class member. (Prelim. App. 
Mem. ofLaw, p. 16.) 

The Court finds that the claims or defenses of 
the representative parties are typical of the claims 
or defenses of the class. Lead Plaintiff, like all 
Class Members, alleges that it purchased and/or 
acquired China Sunergy shares at prices that were 
artificially inflated because Defendants issued 
materially misleading statements and/or omitted 
information necessary to make statements made not 
misleading in violation of the federal securities 
laws. The evidence required to prove Lead 
Plaintiffs claims would establish the same 
violations by Defendants for every Class Member. 
(Final App. Mem. ofLaw, p. 21.) 

The Court finds that the representative parties 
will fairly and adequately protect the interests of 
the class. Kahn Swick & Foti LLC, Lead Counsel 
for Lead Plaintiff, is a highly experienced law firm 
representing plaintiffs in securities class actions 
and other complex litigations throughout the nation. 
The firm and its attorneys have extensive 
experience in successfully prosecuting such actions 
and have achieved significant results for their 
clients and for certified investor classes. (Prelim. 
App. Mem. of Law, p. 18; Miller Decl., Ex. A.) 
Furthermore, there is no evidence of antagonism or 
conflict between Lead Plaintiff and the remainder 
of the Class Members. (Prelim. App. Mem. of Law, 
p.18.) 

Finding all of the criteria set forth in Rule 23 
satisfied, this Court finally certifies the Class. Lead 
Plaintiff the Tonyaz Group is appointed as Class 
Representative, and Lead Counsel Kahn Swick & 
Foti LLC is appointed Class Counsel. 

Page 3 

B. Fairness ofthe Settlement 
Under Rule 23(e), to grant final approval of a 

settlement, the Court must determine whether the 
proposed settlement is fair, reasonable and 
adequate. In making this determination, the Court 
must review both--the procedural and substantive 
fairness of a proposed settlement. To find a 
settlement. procedurally fair, the Court must pa}:.. 
close attention to the negotiating process, to ensure 
that the settlement resulted from arm's-length 
negotiations, and that Plaintiff's Counsel possessed 
the experience and ability. and engaged in the 
discovery necessary for effective representation of 
the class's interests. To find a settlement 
substantively fair, the Court reviews the nine 
Grinnell Factors. City of Detroit v. Grinnell Corp., 
495 F.2d 448,463 (2d Cir.1974). 

*4 Procedural Fairness: The Court finds that 
the Settlement resulted from "arm's length 
negotiations." Class Counsel possessed the 
requisite amount of experience and ability, and the 
parties engaged in the discovery necessary for 
effective representation of the Class's interests. See 
D'Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d 
Cir.2001), citing Weinberger v. Kendrick, 698 F.2d 
61, 74 (2d Cir.1982). At the time of settlement, 
Lead Plaintiff had opposed a Motion to Dismiss 
from the Company, the Underwriter Defendants, 
and Individual Defendants. While the Motion to 
Dismiss was pending, the Parties commenced and 
engaged in vigorous, arms-length settlement 
negotiations in an effort to resolve this Action 
fairly and efficiently. These negotiations, 
principally involving Lead Counsel and counsel for 
the Company and certain individuals, continued 
over a period of many weeks and involved a series 
of telephonic and email communications. On July 
14, 2009, the Parties reached an agreement in 
principle to settle the Action, and Defendants 
withdrew their Motion to Dismiss without prejudice 
to refiling should the settlement not be 
consummated. (Final App. Mem. of Law, p. 7.) 

Grinnell Factor 1: The Court finds that the 
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Litigation is complex, and would likely be costly 
and lengthy in duration. This matter has been 
vigorously prosecuted and defended. Litigation 
began in September 2007 with the filing of the 
initial Complaint. Lead Counsel conducted an 

--- -- --.- --.- --- extensive-investigation ·-both in preparation for the 
initial filing and in the formation of Lead Plaintiffs 

_______________._. __ .J)p.erativc__ Complaint._.Lead Counsel worked _with 
industry experts, investigators, and a damages 
consultant to garner a thorough understanding of 
the issues and complexities of the case. At the time 
of settlement, the Parties had fully briefed a Motion 
to Dismiss. Had the Parties not reached a 
settlement, discovery would likely have been 
protracted and expensive. Had the case proceeded 
through summary judgment and to Lead Plaintiffs 
verdict, Defendants would have almost certainly 
appealed issue such as loss causation, which could 
prolong resolution of the litigation for years. (Pinal 
App. Mem. ofLaw, p. 13.) 

Grinnell Factor 2: The Court finds that the 
reaction of the class to the settlement has been 
positive. Over 15,900 Notice and Proof of Claim 
packets were mailed to the Class Members. (Brown 
Decl., ~ 12.) A total of 3,825 Proof of Claim forms 
were received. No objections were filed, and only 
one request for exclusion was received. (Status 
Report, p. 1.) 

Grinnell Factor 3.- The Court finds that 
proceedings have progressed and sufficient 
discovery has been completed to understand 
Plaintiffs' claims and negotiate settlement terms. 
Although formal discovery has not taken place, 
Lead Plaintiffs Counsel conducted an extensive 
investigation into the factual background and legal 
underpinnings of the case, including: (i) utilizing 
the services of a private investigator; (ii) engaging 
in extensive analysis of damages scenarios; (iii) 
researching applicable law with respect to claims, 
defenses, service on foreign individuals, and 
enforcement of the judgment in foreign 
jurisdictions; and (iv) reviewing China Sunergy's 
SEC filings and public disclosures, including an 

Page 4 

analysis of the Company's financials during the 
relevant period. (Final App. Mem. of Law, p. 15; 
Miller Decl, ~ 71.) 

*5 Grinnell Factors 4 and 5: The Court finds 
that the risks -of--establishing liability and damages 
are significant. There was a significant risk that 
Lead Plaintiff would not. have been able to prove: 
(i) the materiality of the false and misleading 
statements and omissions; (ii) causation; and (iii) 
damages. Furthermore, the Company's location in 
China would have posed a barrier that would have 
increased the difficulty and expense of discovery, 
and might have made it impossible to collect some 
of the evidence or take depositions necessary to 
prove Plaintiffs' claims. (Final App. Mem. of Law, 
p.16-17.) 

Grinnell Factor 6: The Court finds that the risk 
of maintaining the class action through the trial was 
significant. Had this matter proceeded to summary 
judgment and trial, Defendants would likely have 
vigorously opposed class certification. (Final App. 
Mem. ofLaw, p. 17.) 

Grinnell Factor 7: The Court finds that 
Defendants' ability to withstand a judgment greater 
than the Settlement weighs in favor of approval. 
The Company was under tremendous financial 
pressure, and there was a likelihood not only that 
the Company would not withstand a greater 
judgment at trial, but that the Company would not 
remain a going concern, so that the potential for 
any recovery would be completely eroded. (Final 
App. Mem. of Law, p. 18.) 

Grinnell Factors 8 and 9: The Court finds that 
the Settlement is reasonable in light of: (a) 
Plaintiffs' best possible recovery, and (b) the 
attendant risks of litigation. Lead Plaintiff estimates 
the Class's damages to be not more than $5.7 
million. The Settlement, therefore, represents, at 
minimum, an 18.4% recovery for the Class. This far 
surpasses the "average settlement amounts in 
securities fraud class actions where investors 
sustained losses over the past decade [which] have 
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ranged from 3% to 7% of the class members' Initial Public Offering Sec. Litiq.. 671 F.Supp.2d 
estimated losses." LMPERS v. Sealed Air Corp., 03 467, 516 (S.D.N.Y.2009) (awarding 33 and 113% 
Civ. 4372, 2009 WL 4730185, at *7 (D.N.1. DecA, on a settlement of $586 million); In re Blech Sec. 
2009). The Settlement is therefore reasonable in Litiq., 94 Civ. 7696, 2002 U.S. Dist. LEXIS 23170, 
light of the best possible recovery and the attendant at *5,2002 WL 31720381 (S.D.N.Y. Dec. 4, 2002) 

- 'risk!ioflitigation.'· .---(awarding-3s-and-1/3%..of settlement fimd, plus· 
expenses). The fee award represents a lodestar 

Having .considered the procedural ..... and . .multiplier .. llf 1.41, .which js on the low end of 
substantive factors, the Court find the proposed multipliers found reasonable in the Second Circuit. 
Settlement to be fair, reasonable and adequate See In re Inter public Sec. Litiq., 03 Civ. 1194,2004 
under Rule 23 and THE SETTLEMENT IS U.S. Dist. LEXIS 21429, at *36 (S.D.N.Y. Oct. 27, 
HEREBY APPROVED. 2004) (noting that multipliers of between 3 and 4.5 

have been common in securities class actions) 
C. Attorney's Fees and Expenses (citing In re Sumitomo Copper Litig., 74 F.Supp.2d 

To ensure the appropriateness of attorneys' fees 393,399 (S.D.N.Y.1999»). 
and costs, the Court will now review the six 
Goldberqer criteria. Goldberqer v. Int. Resources, Goldberqer Factor 6: The Court finds that 
209 F.3d 43, 50 (2d Cir.2000). public policy supports granting attorneys' fees "that 

are sufficient to encourage plaintiffs' counsel to 
Go/dberqer Factors I and 2: As discussed in bring securities class actions that supplement the 

the "Procedural Fairness" section above, the Court efforts of the SEC." In re Bristol-Myers Squibb 
finds that Counsel has expended considerable time Sec. Litiq.. 361 F.Supp.2d 229, 236 
and labor on behalf of Plaintiffs and the litigation is (S.D.N.Y.2005). This Court finds that an award of 
complex and oflarge magnitude. 33 and 113% of the Settlement Fund promotes the 

valuable public policy interests at stake. 
Goldberqer Factor 3: As discussed in Grinnell 

factors 4, 5, and 6 above, the Court finds that the Expenses: "Attorneys may be compensated for 
risks of litigation for Plaintiffs are substantial. reasonable out-of-pocket expenses incurred and 

customarily charged to their clients, as long as they 
Goldberqer Factor 4: The Court finds that the were 'incidental and necessary to the 

representation of Class Counsel is of high quality. representation' of those clients." In re Independent 
Lead Counsel have extensive experience in Energy Holdings PLe Sec. Litiq.. 302 F.Supp.2d 
complex litigation and are nationally known leaders 180, 183 (S.D.N.Y.2003). This Court finds that 
in the field of securities class actions. (Miller Decl., expenses in the amount of $19,107.51 were 
~ 80; Ex. A .) This Settlement represents a reasonable and necessary to the prosecution of this 
favorable result for the Class, one that is Action. The categories of expenses for which 
attributable to the diligence, determination, hard Counsel seek reimbursement are the type of 
work, and reputation of Lead Counsel. (Final App. expenses routinely charged to hourly paying clients 
Mem. of Law, p. 21.) including, inter alia, fees for experts and 

consultants, filing fees, and legal research. (Miller 
*6 Goldberqer Factor 5: The Court finds that Decl., ~ 68.) Having conducted the Goldberger 

in relation to the Parties' Settlement, the requested analysis, the Court finds attorneys' fees of 33 and 
attorneys' fees of 33 and 113% are reasonable. The 1/3% of the Settlement Fund to be reasonable and 
compensation requested was negotiated with the those attorneys' fees are HEREBY APPROVED. 
Lead Plaintiff and is within the range of percentage Likewise, the Court finds attorneys' expenses of 
fees awarded in the Second Circuit. See, e.g, In re 
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$19,107.51 reasonable and those expenses are 

HEREBY APPROVED. 


III. CONCLUSION 
For the foregoing reasons, Lead Plaintiff's 


Motion for Final Approval· ·of· the-settlement'is 

granted. Lead Plaintiff's Motion for Attorneys' Fees 


..... _ .aneL Expenses. is .grantecL The . Cletk.. .of Court. is. 
directed to CLOSE the docket in this case. 

SO ORDERED. 

S.D.N.Y.,2011. 

In re China Sunergy Sec. Litig. 

Not Reported in F.Supp.2d, 2011 WL 1899715 

(S.D.N.Y.) 


END OF DOCUMENT 
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OPINION BY: SIDNEY H. STEIN 

OPINION 

OPINION & ORDER 

SIDNEY H. STEIN, U.S. District Judge. 

Plaintiffs bring this action on behalf of a class of 
purchasers of bonds issued by or on behalf of Citigroup, 
Inc., raising claims pursuant to the Securities Act of 
1933. They allege that Citigroup made material 
misstatements or omissions--primarily concerning the 
extent and impact of its exposure to subprime mortgage 
assets--in public offerings associated with forty-eight 
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bond issuances that occurred between May 2006 and 
November 2008. Plaintiffs have now agreed to settle all 
claims asserted in this action in exchange for a payment 
of $730 million, and they seek the Court's approval. 
Defendants do not oppose that motion. Having reviewed 
the proposed class action settlement and plan of 

the truth about Citigroup's extensive exposure to 
subprime mortgage assets was disclosed and these 
misstatements or omissions became apparent.Id at 574. 
As explained below, the Court found that certain of these 
allegations stated plausible grounds for relief. See id at 
595-96. 

aHociitioil; the -Couff has aetennined llia:rbotli' are Tliir,--"- . -_.._.. '. . .. "."._. ""'-' 
reasonable, and adequate and hereby approves the 
settlement and pIal)' of allocation putSUant""lO Federal' 
Rule ofCivil Procedure 23. 

I. BACKGROUND 

A. The Alleged Fraud Summarized 

The allegations in this case concern the same basic 
Citigroup conduct involved in the other litigations in this 
multidistrict litigation-notably In [*7] re Citigroup Inc. 
Securities Litigation, No. 07 Civ. 9901 (SHS) (the 
"Securities Action"). The Court recently approved a 
proposed securities class action settlement and attorneys' 
fee award in the Securities Action. See generally In re 
Citigroup Inc. Sec, Litig., 09 MD 2070 (SHS), 20/3 US. 
Dist. L£XIS 108115,2013 WL 3942951 (SD.NY. Aug. 1, 
2013). As in that consolidated class action, plaintiffs' 
injuries here allegedly stem from "Citigroup's investment 
in, and exposure to, risks associated with a now-infamous 
species of complex financial instruments: collateralized 
debt obligations CCDOs') that have as some or all of their 
collateral residential mortgage backed securities 
('RMBS')." 2013 US Dist. LEXIS 108115, [WL] at *2. 

The specific allegations here are that "Citigroup 
made materially untrue or misleading statements or 
omissions in public offering materials associated with 
forty-eight different bond issuances between May 2006 
and August 2008." In re Citigroup Inc. Bond Litig., 723 
F. Supp. 2d 568, 572 (SD.N Y. 2010). These 
misstatements or omissions allegedly concerned 
Citigroup's exposure to $66 billion of CDOs backed by 
subprime mortgage assets, its exposure to $100 billion in 
structured investment vehicles ("SIVs") backed by 
similar [*8J assets, the extent of reserve capital Citigroup 
held to offset potential losses from residential mortgage 
loans, its acquisition of $11 billion in auction-rate 
securities (liARS ") whose market evaporated during the 
financial crisis, its misstatement of its capital ratio, and 
the compliance of its Securities and Exchange 
Commission filings with Generally Accepted Accounting 
Principles ("GAAP"). 1d. at 574-75. Plaintiffs allege that 
the price of Citigroup bonds "plummeted in value" when 

B. Pre-Settlement Procedural History 

Two putative class actions raising Securities Act 
claims based on this alleged fraud were filed in New 
York State Supreme Court, New York County on 
September 30 and October 28, 2008. In re Citigroup Inc. 
Bond Litig., 723 F Supp, 2d at 581. In addition to 
Citigroup, the defendants are a number of statutory trusts 
whose sole assets are securities issued by Citigroup, a 
number of individuals who [*9] are or were either 
members of the Citigroup Board of Directors or officers 
of Citigroup, and a plethora of underwriter defendants} 
(Stipulation and Agreement of Settlement dated March 
18, 2013 ("Stipulation"), Ex. 1 to Notice of Motion for 
Preliminary Approval of Settlement ("Preliminary 
Approval Motion"), Dkt. No. 153.) 

Plaintiffs' claims against the majority of the 
underwriter defendants were dismissed without 
prejudice in 2009 pursuant to a stipulation. 1n re 
Citigroup Inc. Bond LUig., 723 F Supp. 2d at 574 
n.1. 

Defendants timely removed both actions, and they 
were consolidated and accepted by this Court as part of 
the Citigroup multi district litigation in December 2008. 
In re Citigroup Bond Litig., 723 F Supp. 2d at 581. The 
law firm of Bernstein Litowitz Berger & Grossman LLP 
was appointed to represent plaintiffs in the consolidated 
action and directed to coordinate with lead plaintiffs and 
their counsel in the Securities Action. (Order dated Dec. 
10,2008, Dkt. No. 10.) Lead plaintiffs here are a number 
of pension plans, an insurance company, and two 
individuals, all of which purchased debt securities issued 
by Citigroup during the relevant period.2 Plaintiffs filed a 
consolidated [*10] amended class action complaint on 
January 15,2009, raising seven different causes of action 
pursuant to Sections 11, 12, and 15 of the Securities Act, 
15 USc. § 77k, I, o. 1nre CitigroupInc. Bond Litig, 723 
F Supp. 2d at 58}. 

2 The CUITent class representatives are Louisiana 
Sheriffs' Pension & Relief Fund, the City of 
Tallahassee Retirement System, the City of 
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Philadelphia Board of Pensions and Retirements, 
the Miami Beach Employees' Retirement Plan, 
Southeastern Pennsylvania Transit Authority, 
American European Insurance Company, 
Arkansas Teacher Retirement System, Phillip G. 
Ruffin, and James M. Brown. (Stipulation at 1.) 

The Citigroup defendants and the underwriter 
. defendants filed· ·separate· . motions to··· dismiss the 

consolidated amended complaint in March 2009. 
Defendants claimed that plaintiffs lacked standing to 
bring certain claims; that the heightened pleading 
standard of Rule 9(b) applied and that plaintiffs' 
pleadings failed to meet it; and that, even if Rule 9(b) did 
not apply, plaintiffs' complaint failed to allege actionable 
misstatements or omissions. Id at 572. In a July 2010 
opinion and order, this Court granted in part and denied 
in part the motions. It found that [*11] plaintiffs had 
standing to bring claims pursuant to Sections 11 and 15 
of the Securities Act and that plaintiffs had adequately 
plead a number of actionable misstatements or omissions. 
ld. Specifically, claims survive alleging that the 
registration statements accompanying the forty-eight 
Citigroup bond issuances that took place between May 
2006 and August 2008--from which Citigroup raised over 
$71 billion--contained either material misstatements of 
fact or omissions regarding Citigroup's holdings of 
CDOs, the credit quality of Citigroup's SIV holdings, 
Citigroup's "well-capitalized" status, and Citigroup's 
compliance with GAAP, in violation of Sections 11 and 
15.1d at 595-96. The Court dismissed Section 11 claims 
alleging misstatements respecting Citigroup's 
pre-December 2007 SIV holdings and Citigroup's ARS 
exposure. ld at 591, 593. The Court also dismissed all 
claims brought pursuant to Section 12, finding that 
plaintiffs did not have standing to bring such claims 
because they had not claimed to have purchased bond 
securities directly from defendants.ld at 585. 

Defendants moved for reconsideration of the opinion 
and order, arguing that controlling precedent dictated that 
plaintiffs [* 12] lacked statutory standing to bring certain 
Section II claims; they filed an answer to the amended 
complaint in October 2010, asserting thirty-eight 
affirmative defenses. Following full briefing, the Court 
denied the motion for reconsideration in March 2011. 
(Order dated March 29, 2011, Dkt. No. 82.) 

Active discovery began in August 2010, soon after 
the resolution of the motions to dismiss. The scope of 

plaintiffs' requests for production was broad, and the 
parties engaged in extensive negotiations and numerous 
conferences regarding which documents would be 
produced. Plaintiffs also sought third-party discovery 
from thirteen nonparties, including Citigroup's 
auditor--KPMG--and a number of former Citigroup 
employees. All said, the production resulted in plaintiffs 
obtaining over 42.5 million pages of 
documents--approximately 38 million from Citigroup and 
an additional 4.5 million from nonparties. (Decl. of 
Steven B. Singer, Esq. dated June 7, 2013 ~~ 35-42.) 
Plaintiffs' counsel also took and defended a total of 
seventy-six depositions. (Id. at ~~ 64, 87.) Thirty-three of 
these depositions were performed on a coordinated basis 
with plaintiffs in the Securities Action, but fourteen 
additional [*13] depositions took place after the Court 
issued a stay in the Securities Action. (Id. at ~~ 90-91.) 
Finally, plaintiffs vetted and retained six experts to prove 
their claims and rebut defenses in the areas of damages; 
the adequacy of Citigroup's loan-loss reserves; GAAP 
compliance; the composition, risk, credit quality, and 
valuation of CDOs and SIVs; due diligence in connection 
with public offerings; and federal banking regulations. 
(Id. at 194.) 

During this period, the Court received briefing in 
support of and in opposition to a number of motions. 
Specifically, in March 2011, plaintiffs moved for class 
certification. (Mot. for Class Certification dated March 
11,2011, Dkt. No. 78.) In May 2011, plaintiffs served a 
motion to compel on three federal banking agencies, 
which had refused to produce certain requested 
documents based upon the bank examination privilege. 
(Mot. to Compel dated May 13, 2011, Dkt. No. 86.) In 
October 2011, defendants filed a Rule 12(c) motion, 
arguing that the recent decision of the U.S. Court of 
Appeals for the Second Circuit, Fait v. Regions Financial 
COlp., 655 F3d 105 (2d Cir. 2011), required dismissal of 
plaintiffs' claims. (Mot. for J. on the Pleadings [* 14] 
dated October 27, 2011, Dkt. No. 139.) Following 
extensive communications among the parties and a 
detailed review of the allegedly privileged documents, the 
Court granted in part and denied in part the motion to 
compel. (Order dated Dec. 5, 2011, Dkt. No. 142.) The 
Court construed the Rule 12(c) motion as a motion for 
summary judgment and denied it with leave to renew. 
(Order dated Nov. 23, 2011, Dkt. No. 141.) And although 
the Court reviewed the memoranda and exhibits 
submitted in connection with the motion for class 
cel1ification, the parties reached a settlement prior to the 
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resolution of that motion. 

c. Settlement Negotiation and the Approval Process 

1. Negotiations and Preliminary Approval 

........ IJle .pm:ties broached the possibility of resolvi.ng this 
action in early 2012, while fact and expert discovery was 

p~~.c~~~lng...at... ~!LJo~~~. By September 6, 2012, 
discussions had progressed to the point that the parties 
sought, and the Court agreed to, a ninety-day stay of all 
proceedings--subsequently extended to the end of January 
2013. Around this time, the parties jointly engaged Layn 
R. Phillips, a retired federal judge, to mediate settlement 
negotiations. The mediator was familiar with the 
underlying [*15] facts because of his previous 
experience mediating the settlement in the Securities 
Action. (Singer Dec!. ~~ 103-04.) 

Plaintiffs and defendants provided Judge Phillips 
with numerous submissions regarding liability and 
damages during the last few months of 2012 and early 
2013, resulting in a recommendation by him that the 
action be settled for a payment of $730 million by 
Citigroup. On January 25, the parties accepted this 
recommendation. (Singer Dec!. ~, 105-07.) 

The parties then negotiated the remaining terms of 
the settlement, and on March 25 the Court preliminarily 
approved the settlement; certified a class consisting of all 
persons or entities that purchased or otherwise acquired 
Citigroup bonds during the relevant period for the 
purposes of settlement;3 appointed Bernstein Litowitz as 
class counsel; and appointed the above-described 
plaintiffs as class representatives. (Singer Dec!. " 09-10; 
Order Preliminarily Approving Settlement and Providing 
for Notice dated Mar. 25, 2013 ("Preliminary Approval 
Order"), Dkt. No. 155.) Preliminary Approval Order 'I~ 
1-4.) The Court had the benefit of the parties' extensive 
briefing on the class certification issue to inform its 
decision to certify [* 16] the class. The order also 
approved the form, content, and manner of notice to be 
distributed to class members--which explained the 
procedures for SUbmitting a proof of claim, requesting 
exclusion from the class, and objecting to any aspect of 
the proposed settlement--and set a fairness hearing for 
July 23. (Preliminary Approval Order'I' 5,7,8.) 

3 The class consists of: 

"[A]II persons and entities who 

purchased or otherwise acquired, 

from May 11, 2006 through and 

including November 28, 2008 (the 

"Settlement Class Period"), the 

debt securities (including medium 

term notes), series of preferred 

·stock . and· certain series of 

depository shares representing 


. interests in preferred-stock, in or 

traceable to offerings of the Bond 

Class Securities, and were 
damaged thereby (the "Bond 
Class"). 

(Preliminary Approval Order 2-3.) 

2. Objections and the Fairness Hearing 

Following the issuance of the preliminary approval 
order, the claims administrator sent notice of the 
settlement to nearly 500,000 potential class members. 
Plaintiffs' counsel received only thirty-one requests for 
exclusion by the date provided in the notice--eighteen of 
which are from individuals who are not members of the 
class, did not suffer [* 17] losses, or did not provide 
sufficient information to allow plaintiffs' counsel to 
determine whether they are class members. (Aff. of Jason 
Zuena dated July 15, 2013 '1 5, Ex. 1 to Supp. Decl. of 
Steven Singer, Esq. ("Supp. Singer Dec!.") dated July 15, 
2013, Dkt. No. 171; Pis.' Reply Mem. of Law in Support 
of Mot. for Final Approval of Class Action Settlement 
and Plan of Allocation ("Pis. Reply") 2, Dkt. No. 170.) 
Further, plaintiffs' counsel received only five objections 
to the settlement--one of which included no content. (Pis. 
Reply 1.) No institutional investor--many of which had 
large financial stakes in this litigation--has objected to 
any aspect of the settlement. (Jd.) And none of the 
objections challenge the fairness of the proposed 
settlement figure or the plan of allocation. 

After reviewing all written objections, the COUli held 
a fairness hearing as scheduled. At the hearing, the Court 
heard presentations from plaintiffs' counsel regarding the 
fairness of the settlement and the reasonableness of the 
fee request. No objector appeared in person. 

II. FINAL ApPROVAL OF CLASS ACTION SETTLEMENT 

A. Proper Notice of Class Certification and the 
Settlement 

http:resolvi.ng
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"Rule 23 requires notice to the [*18] class both 
when the class is certified pursuant to Rule 23(b)(3) and 
when a class action settlement has been proposed for 
court approval." In re Citigroup Inc. Sec. Litig., 2013 
Us. nist. LEXIS 108lI5, 2013 WL 3942951, at *7. As 
this Court recently noted, the notice requirements of Rule 
23(e) are less specific than those of Rule 23(c); the Court 
therefore focuses its analysis on the Rule 23(c) 
requirements. Id. That provision requires that the notice . 
inform the class of: 

(i) the nature of the action; (ii) the 
definition of the class certified; (iii) the 
class claims, issues, or defenses; (iv) that a 
class member may enter an appearance 
through an attorney if the member so 
desires; (v) that the court will exclude 
from the class any member who requests 
exclusion; (vi) the time and manner for 
requesting exclusion; and (vii) the binding 
effect of a class judgment on members 
under Rule 23(c)(3). 

Fed R. Civ. P. 23(c)(2)(B). Individual notice must be 
provided "to all members who can be identified through 
reasonable effort." Id. Compliance with these 
requirements satisfies due process. In re lMAX Secs. 
Litig., 283 FR.D. 178, 185 (S.D.NY. 20/2). 
Additionally, because this class action settlement 
involves securities claims, [*19] the Private Securities 
Litigation Reform Act of 1995 (the "PSLRA") requires 
that certain additional information be included in the 
notice. See id.; /5 Us.c. § 78u-4(a)(7). 

The Court has reviewed the notice and finds that it 
complies with the requirements of Rule 23, the PSLRA, 
and due process. Specifically, the claims administrator 
mailed copies of the notice packet to almost 500,000 
potential class members and informed the recipients of 
the date by which requests for exclusion werc to be 
received. (Zuena Aff." 2, 4.) The notice also adequately 
informed the potential class members of the infi::)Jwation 
required by Rule 23 and the PSLRA. (See Notice of 
Pendency of Class Action and Proposed Settlement; 
Settlement Fairness Hearing; and Motion for an Award of 
Attorneys' Fees and Reimbursement of Litigation 
Expenses ("Notice"), Ex. A to Aff. of Stephen J. Cirami 
dated June 7, 2013, Ex. 1 to Singer Decl.) As such, the 
COUlt finds that notice to the class was proper. 

B. Fairness of the Settlement 

Pursuant to Rule 23(e), the Court must review a 
proposed class action settlement to determine whether it 
is "fair, reasonable, and adequate." Fed R. Civ. P. 
23(e)(2). The fairness of a settlement is [*20] determined 
by looking at both the negotiating process by which it 
was achieved and the settlement's terms--that is, 
procedural·-andsubstantive fairness. Waf-Mart Stores, 
Inc. v. Visa US.A., Inc., 396 F3d 96. 116 (2d Or. 2005). 
Courts evaluate class action settlements with the "general 
policy favoring the settlement of litigation" in mind. 
Weinberger v. Kendrick, 698 F2d 61, 73 (2d Cir. 1982). 
Nonetheless, reviewing courts must exercise careful 
scrutiny to ensure that the requirements of Rufe 23 have 
been met and that the settlement is not a product of 
collusion. D'Amato v. Deutsche Bank, 236 F3d 78, 85 
(2d Cir. 2001). Because this settlement was negotiated 
prior to class certification, it is "subject to a higher degree 
of scrutiny in assessing its fairness." Id. 

Applying the required heightened level of scrutiny, 
the Court finds the proposed class action settlement is 
fair, reasonable, and adequate for the following reasons. 

1. Procedural Fairness 

Courts may apply a presumption of fairness when a 
class settlement is the product of "arm's-length 
negotiations between experienced, capable counsel after 
meaningful discovery." Waf-Mart Stores, 396 F3d at 116 
(quoting Manual for Complex [*21] Litigation (Third) § 
30.42 (1995». This presumption arises because if the 
negotiation process is fair "the forces of self-interest and 
vigorous advocacy will of their own accord produce the 
best possible result for all sides." In re Citigroup lnc. Sec. 
Litig., 2013 Us. Dist. LEXIS 108115,2013 WL 3942951, 
at *8 (quoting In re Paine Webber Ltd P'ships Litig., 171 
F R. D. 104. 132 (S. D. N. Y 1997)). The Court finds that is 
the case here. 

Both plaintiffs' and defendants' attorneys are 
experienced practitioners whose skill and knowledge of 
the case has been demonstrated to the Court's satisfaction. 
As explained, the parties engaged in extensive and 
contested discovery for over two years prior to the stay 
imposed by this Court, at which point settlement became 
the parties' primary focus. Settlement negotiations were 
overseen by an experienced, neutral third-party mediator 
over a period of months, and the parties eventually agreed 
to the settlement terms recommended by this impartial 
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mediator. For these reasons, the Court finds that 
settlement negotiations were fair and free from collusion, 
and the presumption of fairness, adequacy, and 
reasonableness applies. See Wal-Mart Stores, 396 F3d at 
116. 

consuming the future litigation, the more beneficial 
settlement becomes as a matter of efficiency to the parties 
and to the Court." In re Citigroup Inc. Sec. Litig., 2013 
U.S Disl. LEXIS 108115, 2013 WL 3942951, at *9 
(quoting McBean v. City of N.Y., 233 FRD. 377, 385 
(SD.N. Y. 2006)). Other courts in this district "have long 

. 2. Substantive Fairness .~, ..,- ~""'" recognlzeorr 'thaCsecillitfes 'Class' action litigation, in 

"The [*22] Court. must next consider. whether .Jhe 
substantive terms of the settlement support or rebut the 
presumption of fairness arising from the arm's-length 
negotiations." In re Citigroup Inc. Sec. Lilig., 2013 U.S. 
Dist. LEXIS 108115, 2013 WL 3942951, at *9. The 
following nine factors, set forth in City of Detroit v. 
Grinnell Corp., 495 F2d 448, 463 (2d Cir. 1974), guide 
the Court's analysis of the substantive fairness of the 
terms of the settlement: 

(1) the complexity, expense and likely 
duration of the litigation; (2) the reaction 
of the class to the settlement; (3) the stage 
of the proceedings and the amount of 
discovery completed; (4) the risks of 
establishing liability; (5) the risks of 
establishing damages; (6) the risks of 
maintaining the class action through the 
trial; (7) the ability of the defendants to 
withstand a greater judgment; (8) the 
range of reasonableness of the settlement 
fund in light of the best possible recovery; 
(9) the range of reasonableness of the 
settlement fund [compared] to a possible 
recovery in light of all the attendant risks 
of litigation. In re Citigroup 1nc. Sec. 
Litig., 2013 US Dist. LEXIS 108115, 
2013 WL 3942951, at *9 (quoting 
Wal-Mart Stores, 396 F3d at 117). The 
Court scrutinizes each of the Grinnell 
factors [*23] carefully, but stop[ s] short 
of the detailed and thorough investigation 
that it would undertake if it were actually 
trying the case." Grinnell, 495 F.2d at 
462. 

a. The complexity, expense, and likely duration of the 
litigation 

particular, "is notably difficult and notoriously 
uncertain." In re FLAG Teieco'f1rBoidings, Ltd Sec. 
Litig., No. 02 Civ. 3400 (CM) (PED), 2010 U.S Dist. 
LEXIS 119702,2010 WL 4537550, at *15 (SD.N.Y. Nov. 
8, 2010) (quoting In re Sumitomo Copper Litig., 189 
FRD. 274, 281 (S.D.N.Y. 1999)). This case was no 
exception. 

Although this action has already proven complex, 
expensive, and time consuming during its 
four-and-one-half year duration, the Court has no doubt 
that the future litigation would have been equally or more 
so. Extensive summary judgment [*24] motions are to be 
expected. If the litigation were to proceed past summary 
judgment, preparation for and conduct of a trial would 
have consumed substantial resources. Either way, the 
result would have been ripe for appeal, requiring 
additional time and expense. This factor therefore weighs 
in favor ofapproval. 

b. The reaction ofthe class to the settlement 

Minimal objections and few requests for exclusion 
from class members are evidence that a settlement is fair 
and adequate. See Waf-Mart Stores, 396 F.3d at 118; 
D'Amato, 236 F.3d at 86-87. This factor carries particular 
weight here where only five parties submitted objections, 
none of which challenge the fairness of the terms of the 
settlement. Also noteworthy is that only thirty-one 
requests for exclusion were received from a distribution 
pool of nearly 500,OOO---and only thirteen of these 
requests for exclusion were from class members who 
suffered losses. Moreover, not one of the objections or 
requests for exclusion was submitted by an institutional 
investor. Therefore, as in the Securities Action, "the 
class's reaction weighs heavily in favor of approval." In 
re Citigroup Inc. Sec. Litig, 2013 U.S Dis!. LEXIS 
108115,2013 WL 3942951, at *9. 

c. The stage of the [*25] proceedings and the amount of 
discovery completed 

As this Court noted in the Securities Action This factor is "intended to assure the Court that 
settlement, "the more complex, expensive, and time counsel for plaintiffs have weighed their position based 
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on a full consideration of the possibilities facing them." 
In re Global Crossing Sec. and ERISA Litig., 225 FR.D. 
436, 458 (SD.N.Y. 2004) (quoting Klein ex rei. Ira v. 
PDG Remediation, Inc., No. 95 CIv. 4954 (DAB), 1999 
u.s Dist. LEXIS 650, 1999 WL 38179, at * (S.D.N. Y. 
Jan. 28, 1999) (quotation marks omitted). Here, 

.--~"--~ ... "... , -- - ··'litigation has been'~ongoiriiffoi'years, "arid-the phiiritiffs 
had a thorough understanding of the strengths and 
weaknesses of theh'-case; Itract-dition to having the benefit . 
of the Court's opinion and order resolving the motion to 
dismiss, the Court had decided defendants' motion for 
reconsideration and their motion for judgment on the 
pleadings. And both parties had submitted arguments and 
evidence in favor of or in opposition to the motion for 
class certification. 

Moreover, discovery had been extensive and was 
nearly complete. As explained, plaintiffs had gathered 
approximately 42.5 million pages of documents, had 
taken or defended seventy-six depositions, and had 
engaged six experts. The plaintiffs had also fought a 
battle---including a hotly [*26J contested motion to 
compel--over certain documents in the possession of 
federal banking agencies and claimed to be protected by 
the bank examination privilege. The upshot of these facts 
is that "[p]laintiff ... had more than enough information to 
make an informed and intelligent decision." See In re 
Citigroup Inc. Sec. Lit/g., 2013 U.S. Dis!. LEXIS 108115, 
2013 WL 3942951, at *10. This factor also weighs in 
favor of approval. 

d The risks oj continued litigation associated with 
maintaining the class through trial and establishing 
liability and damages 

Uncertainty abounded with regard to plaintiffs' 
ability to maintain the class through trial and to establish 
liability and damages--Grinnell factors four, five, and six. 
The Court will not exhaustively detail all the difficulties 
plaintiffs would have faced had the litigation continued, 
but highlights a few representative examples. 

First and most obviously, the Court had not yet 
resolved the motion for class certification. Plaintiffs 
therefore not only faced the risk of maintaining the class 
through trial, but also of the class potentially not being 
certified. See In re Citigroup Inc. Sec. Litig., 2013 US 
Dist. LEX IS 108115,2013 WL 3942951, at *10 ("It is no 
coincidence that the parties' settlement [*27] talks 
ramped up specifically to avoid the first of these 
uncertainties: that the Court might deny class 

certification. "). 

The highest hurdle for plaintiffs to overcome, 
however, was establishing liability. In addition to having 
to counter Citigroup's primary defense--that its offering 
materials contained no material misstatements or 
omissions· and that the market 'was well aware of'any . 
allegedly misstated or omitted information-plaintiffs 
would have had to contend· with case law that, since the 
resolution of defendants' motion to dismiss, has raised the 
bar for establishing Section 11 liability based on certain 
types of statements. Following the Second Circuit's 
decision in Fait, plaintiffs would have had to demonstrate 
that any of defendants' alleged statements that could be 
categorized as statements of opinion-such as those 
involving loan-loss reserves-were not only untrue, but 
"misstated their truly held belief." 655 F.3d at 108. Other 
courts in this district have interpreted Fait's definition of 
statements of opinion broadly, applying it to, for 
example, estimates of the fair market value of assets. See 
In re Gen. Elec. Co. Secs. Litig., 856 F Supp. 2d 645, 
653 (SD.N. Y. 2012). Fait [*28] might have sounded the 
death-knell to plaintiffs' hope of establishing liability 
based on the majority of the claims that survived the 
motion to dismiss. 

Finally, in order to be awarded damages, plaintiffs 
would have had to contend with Citigroup's defense that 
the historic events occurring in the financial world 
between May 2006 and November 2008---in particular 
the market collapse in the latter months of 2008--caused 
their losses, rather than the misstatements or omissions 
allegedly made in connection with the public offerings at 
issue here. 

The purpose of this brief exploration of ways in 
which plaintiffs' efforts might have fallen short is to 
demonstrate that the fourth, fifth, and sixth Grinnell 
factors all weigh in favor of approval of the settlement. 
The Court finds particularly compelling the increased risk 
plaintiffs faced in establishing liability post-Fait. 

e. The ability oj defendants to withstand a greater 
judgment 

Plaintiffs concede that Citigroup could likely 
withstand a greater judgment. This factor, therefore, does 
not weigh in favor of approval. This Court and numerous 
others have recognized, however, that "standing alone," a 
defendant's ability to withstand a greater judgment [*29] 
"does not suggest that the settlement is unfair." See In re 
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Citigroup Inc. Sec. Litig., 2013 Us. Dist. LEXIS 108115, III. FINAL ApPROVAL OF THE PLAN OF ALLOCATION 

2013 WL 3942951, at *11 (quoting D~mato, 236 F.3d at 
The plan of allocation is [*31] subject to the same 86). 

test of fairness, reasonableness, and adequacy as the 
f The range of reasonableness of the settlement fund in settlement itself. See In re lMAX Secs. Litig., 283 F.R.D. 
light of the best possible recovery and all attendant risks at 192; In re WorldCom, Inc. Sec. Litig., 388 F Supp.2d 

. oflitigation - •.- ..-­ ... ­ .'.­ .... ~"-'--3i9;- 3#' (8:ft:N:Y.- 2005.) "As a general rule, the 
adequacy of an allocation plan turns on whether counsel 

-... Finally, the Court considers the .. range... of . has properly-appcised itself of the merits of all claims, 
reasonableness with respect to the settlement, which and whether the proposed apportionment is fair and 
involves a comparison of "the terms of the compromise reasonable in light of that information." In re Citigroup 
with the likely rewards oflitigation." In re Citigroup Inc. Inc. Sec. Litig., 2013 Us. Disl. LEXIS 108115, 2013 WL 
Sec. Litig., 2013 Us. Dist. LEXIS 108115, 2013 WL 3942951, at */3 (quoting In re Paine Webber Ltd. P'ships 
3942951, at *11 (quoting Weinberger, 698 F2d at 73). Litig., 171 FRD. at 133). "When formulated by 
Certainly, the settlement does not represent the best competent and experienced counsel, a plan for allocation 
possible recovery for plaintiffs; their damages experts of net settlement proceeds need have only a reasonable, 
estimate that to be approximately $3 billion. (Singer rational basis." In re lMAX Secs. Litig., 283 FR.D. at 192 
Decl. , 138.) Nevertheless, a recovery of $730 million (quoting In re Telit, Inc. Sec. Litig., 576 F. Supp. 2d 570, 
represents a substantial sum, "and the risk that the class 580 (S.D.N.Y. 2008)) (quotation marks omitted). 
would recover nothing or would recover a fraction of the 
maximum possible recovery must factor into the Here, the proposed plan of allocation provides for 
decisionmaking calculus." In re Citigroup Inc. Sec. Litig., calculation of damages based on the formula set forth in 
2013 US. Dist. LEXIS 108115, 2013 WL 3942951, at Section lICe) of the Securities Act, 15 USc. § 77k(e)4; 
*11. Moreover, plaintiffs' counsel represents that this it essentially allocates damages on a pro rata basis 
$730 million figure is the second-largest recovery in a according to the net loss sustained for each qualifYing 
securities class action brought on behalf of purchasers of bond security. Specifically, recognized loss amounts are 
debt securities. [*30] (Singer Dec!. , 3.) Also worthy of [*32] calculated based on the difference between the 
note is that, although this litigation and the Securities purchase price and the closing price of each bond on the 
Action differ in meaningful ways reflected in the last day of the settlement class period. This amount is 
settlement figures--most notably insofar as the elements then offset by recognized gain amounts calculated for 
of the violations alleged in that case are arguably more shares of the same bond sold, converted, or held for a 
difficult to prove than the elements of the Securities Act gain. The resulting figure is the net recognized loss for 
violations alleged here-the recovery here is larger than that security. A claimant's award is the sum of his or her 
that achieved in the Securities Action, both in terms of net recognized losses, and the award is allocated on a pro 
the total amount and the percentage of the best possible rata basis based on the relative size of each claim. This 
recovery the settlement figure represents. See 2013 Us. general rule applies except to class members still holding 
Dis!. LEXIS 108115, [WL] at *11-12. And the Court bond class securities as of March 18, 2013. The 
found that the Securities Act recovery "stands out in the calculation of those class members' net recognized loss 
crowd." 2013 Us. Dis!. LEXIS 108115, [WL] a! *12. In will differ insofar as the recognized loss amount will be 
short, the final two Grinnell factors weigh heavily in discounted by 90 percent to account for a substantial 
favor of approval, as the settlement figure represents a recovery, subsequent to the class period, in price of a 
noteworthy recovery for the class, and it falls well within majority of the bond class securities. (Singer Dec!. ~~ 
the range of reasonableness. ]51-52.) 

As in the Securities Action, here, "nearly every 4 The statute provides for the following 
traditional indicator of a settlement's fairness points in calculation of damages: "the difference between 
favor of approval of this settlement." 2013 Us. Disl. the amount paid for the security . . . and (1) the 
LEXIS 1081J5, [WLj. at *13. The Court therefore finds value thereof as of the time such suit was brought, 
that the settlement is fair, reasonable, and adequate and or (2) the price at which such security shall have 
grants plaintiffs' motion for final approval. been disposed of in the market before suit, or (3) 
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the price [*33] at which such security shall have 
been disposed of after suit but before judgment if 
such damages shall be less than the damages 
representing the difference between the amount 
paid for the security ... and the value thereof as of 
the time such suit was brought." 15 U.S. C. § 
17kriij:" -.-......... ...- ........... 


. The ·Gourt fIlids the-plan ·of allocation·has·a rational­
basis grounded in a federal statute and that it was 
formulated by competent, experienced counsel. Thus, the 
plan is fair, reasonable, and adequate, and the Court 
hereby grants plaintiffs' motion for final approval of the 
plan of allocation. 

IV. CONCLUSION 

For the reasons set forth above, the $730 million 
settlement and the plan of allocation are fair, reasonable, 
and adequate. In addition, the Court finds that the class 
was provided with adequate notice of class certification 
and of the settlement. Accordingly, plaintiffs' motion for 
final approval of the settlement and the plan of allocation 

"'-is gnirited.-(DkCN6: 156.} .. 

... Dated!-New Yerk, New York 

August 20,2013 

SO ORDERED: 

lsi Sidney H. Stein 

Sidney H. Stein, U.S.D.J. 
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MEMORANDUM 
NICHOLAS G. GARAUFIS, District Judge. 

*1 The court issues this Memorandum to 
explain its award of fees in the Judgment and Order 
of Dismissal entered in this case on June 23,2010. 

I. BACKGROUND 
The court assumes the parties' familiarity with 

the background of this case, and only recites the 
facts necessary to address Lead Counsel's motion 
for an award of attorneys' fees (Docket Entry # 331). 

This case arises out of allegedly unlawful stock 
option awards made to officers of Cornverse 
Technology, Inc. ("Comverse"). Beginning on 

. April "16, 2006, Comverse stockholders filed five 
putative class actions against Comverse and certain 
Comverse officers (collectively, "Defendants"), 
alleging violations of Sections lOeb) and 20(a) of 
the Securities Exchange Act of 1934, 15 U.S.c. §§ 
78j(b), 78t, and Rule 1Ob-5, 17 C.F.R. § 
240.1Ob-5, promulgated thereunder. On March 2, 
2007, the court consolidated these actions and 
appointed Menora Mitvachim Pension Funds, Ltd. 
and Menora Mitvachim Insurance Co. (the "Menora 
Group") as Lead Plaintiff, in accordance with the 
Private Securities Litigation Reform Act 
("PSLRA"), 15 U.S.C. § 7Su-4(a)(3)(B)(I). 
(Docket Entry # 65.) The Menora Group is 
represented by Pomerantz Haudek Grossman & 
Gross LLP ("Lead Counsel"). 

On December 16, 2009, the Menora Group 
entered into a Stipulation of Settlement with 
Defendants. (Docket Entry # 323 ("Stipulation").) 
Under the Stipulation, Com verse agreed to pay a 
total of $165 million to a class consisting of all 
purchasers' of Comverse common stock during the 
period April 30, 2001 through January 29, 200S, in 
exchange for the release and discharge of all claims 
based upon Comverse's acts during the class period. 
(See Stipulation ~~ 1.8, 2.2, 5.2; Declaration of 
Patrick V. Dahlstrom in Support of Final Approval 
of Settlement (Docket Entry # 333) ("Dahlstrom 
Decl.") ~ 97.) Defendant Kobi Alexander, a former 
Comverse officer, agreed to pay $60 million to the 
class, resulting in a total recovery of $225 million 
(the "Settlement Amount"). (Stipulation ~ 23.) 

On April 2, 2010, the court entered an order 
preliminarily approving the settlement, certifYing a 
class for settlement purposes, and scheduling a 
fairness hearing. (Docket Entry # 329 ("Preliminary 
Approval Order").) The Preliminary Approval 
Order directed Lead Counsel to provide notice of 
the settlement and the fairness hearing to potential 
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class members. (Preliminary Approval Order 1 9.) 
Through a claims administrator, Lead Counsel 
mailed a Notice of Pendency and Settlement of 
Class Action to more than 204,000 potential class 
members, and also posted summary notice in the 
Wall 'Strttttt";!oorital .and in the Israell financial 
paper Globes. (See Pis. Reply Mem. in Opposition 

_00_ Dbjections .(Docket. Entry ..# 342) . (''PIs ... Reply .. 
Mem.") 1); Affidavit of Michael Rosenbaum 
(Docket Entry # 336 ("Rosenbaum Aff.").) 

The retainer agreement between Lead Counsel 
and the Menora Group permitted Lead Counsel to 
request attorneys fees up to 30% of any eventual 
recovery. (pIs. Mem. in Support of Attorneys' Fees 
Award (Docket Entry # 334) ("Pis. Fee Mem.") 7.) 
After the parties reached settlement, the Menora 
Group and Lead Counsel began ''vigorous 
negations" over the fee award. (Decl. of Assaf 
David-Margalit (Docket Entry # 335) 1 8.) The 
Menora Group also consulted with independent 
counsel regarding an appropriate fee award for 
Lead Counsel. (Jd) The Notice of Pendency 
informed potential class members that Lead 
Counsel would apply for attorneys' fees not in 
excess of 27% of the Settlement Amount. 
(Rosenbaum Aff. Ex. A.) On May 10, 2010, Lead 
Counsel filed a motion requesting, inter alia, an 
award of attorneys' fees in the amount of 25% of 
the Settlement Amount. (Docket Entry # 33l.) 

*2 The court received three objections to the 

settlement. One of these was withdrawn. Another 

objection, filed by a repeat pro se litigant, was 

patently frivolous. (See Docket Entry # 330.) The 

only cognizable objection was filed by the 

Pennsylvania State Employees' Retirement System 

("SERS"). (Docket Entry # 344 ("SERS Ltr.").) 

SERS argued that Lead Counsel's fee request was 

too large, and suggested instead that the court 

"award no more than is absolutely required to 

provide reasonable compensation to counsel." FNI 


(SERS Ltr. 7.) 


FNI. SERS does not object to the proposed 
settlement of the class action, to the 

proposed Plan of Allocation, to Lead 
Counsel's request for an award of 
unreimbursed expenses, or to Lead 
Counsel's request for a compensatory 
award to Lead Plaintiff. 

This court held the fairness hearing on June 21, 
2010..Noparties objected at the hearing. 

II. DISCUSSION 

A. Calculating Appropriate Fees in Common 
Fund Cases 

Attorneys who recover a common fund for the 
benefit of a class of injured plaintiffs "are entitled 
to a reasonable fee-set by the court-to be taken 
from the fund." Goldberger v. Integrated Res., 209 
F.3d 43, 47 (2d Cir.2000). "What constitutes a 
reasonable fee is properly committed to the sound 
discretion of the district court, and will not be 
overturned absent an abuse of discretion, such as a 
mistake of law or a clearly erroneous factual 
finding." Jd (internal citation omitted). In 
exercising this discretion, 

[D]istrict courts should continue to be guided by 
the traditional criteria in determining a 
reasonable common fund fee, including: "(1) the 
time and labor expended by counsel; (2) the 
magnitude and complexities of the litigation; (3) 
the risk of the litigation ... ; (4) the quality of the 
representation; (5) the requested fee in relation to 
the settlement; and (6) public policy 
considerations." 

Id at 50 (quoting In re Union Carbide Corp. 
Consumer Prods. Bus. Sec. Litig., 724 F.Supp. 160, 
163 (S.D.N.Y.1989»). 

Courts use two methods to calculate 
appropriate fees: the "percentage method" and the 
"lodestar method." Under the percentage method, 
the court simply awards counsel a reasonable 
percentage of the recovery as a fee. The lodestar 
method requires the court to scrutinize the fee 
petition to ascertain the number of hours reasonably 
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billed, then multiply that figure by an appropriate 
hourly rate. Id at 47. "The trend in this Circuit is 
toward the percentage method, which directly 
aligns the interests of the class and its counsel and 
provides a powerful incentive for the efficient 

. ---prosecution' -and early resolution of litigation." 
Wal-Mart Stores. Inc. v. Visa U.S.A. Inc., 396 F.3d 

-.9.6.- J22 {2d. Cir.2005) (internal .citations ..omitted)~. 
The lodestar method, by contrast, "creates an 
incentive for attorneys to bill as many hours as 
possible, to do unnecessary work, and for these 
reasons also can create a disincentive to early 
settlement." McDaniel v. County of Schenectady, 
595 F.3d 411, 418 (2d Cir.2010). The Second 
Circuit therefore encourages district courts to use 
the lodestar method primarily as a "cross-check" 
for the percentage method. Goldberger, 209 F.3d at 
50. Any percentage award, however, must still be 
assessed for reasonableness using the Goldberger 
criteria. 

*3 An additional consideration obtains when 
the lead counsel and lead plaintiff in a PSLRA class 
action enter into a fee agreement. In such 
circumstances, the Second Circuit directs district 
courts to: 

[G]ive serious consideration to negotiated fees 
because PSLRA lead plaintiffs often have a 
significant financial stake in the settlement, 
providing a powerful incentive to ensure that any 
fees resulting from that settlement are reasonable. 
In many cases, the agreed-upon fee will offer the 
best indication ofa market rate, 

thus providing a good starting position for a 
district court's fee analysis. In re Nortel Neh'lorks 
Corp. Sec_ Litig.. 539 F.3d 129, 133-134 (2d 
Cir.2008); see also In re Cendant Corp. Litig., 264 
F.3d 201, 282 (3d Cir.2001) ("[U]nder the PSLRA, 
courts should accord a presumption of 
reasonableness to any fee request submitted 
pursuant to a retainer agreement that was entered 
into between a properly-selected lead plaintiff and a 
properly-selected lead counsel."). 

B. Application of the Goldberger Factors to Lead 
Counsel's Fee Application 

1. The Requested Fee in Relation to the Settlement 

When determining whether a fee request is 
reasonable in relation to a settlement amount, "the 

____ court. compares the fee application to fees awarded 
in similar securities class-action settlements of 
comparable value." In re Marsh & McLennan Cos., 
Inc. Sec. Litig., No. 04 Civ. 8144 (McMahon, 1.), 
2009 U.S. Dist. LEXlS 120953, at *56 
(S.D.N.Y.Decl.23, 2009); see also re Nortel 
Networks, 539 F.3d at 134. Lead Counsel's request 
for 25% of the Settlement Amount is consistent 
with, or lower than, the fee awards in other 
"megafund" securities fraud actions in this Circuit. 
See In re Initial Pub. Offering Sec. Litig., 671 
F.Supp.2d 467, 516 (S.D.N.Y.2009) (awarding lead 
counsel 33.3% of $586 million settlement); In re 
Oxford Health Plans, Inc. Sec. Litig., MDL Dkt. 
No. 1222 (Brieant, 1.), 2003 U.S. Dist. LEXlS 
26795, at *13-14 (S.D.N.Y. June 12, 2003) (28% 
of $300 million); Kurzweil v. Philip Morris Cos., 
Nos. 94 Civ. 2373, 94 Civ. 2546 (Mukasey, J.), 
1999 U.S. Dist. LEXIS 18378, at *2 (S.D.N.Y. 
Nov. 30, 1999) (30% of $124 million); In re 
Prudential, 912 F.Supp. 97, 104 (S.D.N.Y.1996) 
(27% of $ 110 million); In re Priceline_com, No. 00 
Civ. 1884 (Covello, J.), 2007 U.S. Dist. LEXIS 
52538, at *12-13 (D.Conn. July 20, 2007) (30% of 
$80 million). This suggests, at the very least, that 
Lead Counsel's request is not unreasonable. 

This court is aware that other courts have 
adopted a "sliding-scale" approach to fee awards in 
megafund cases in order to prevent "unwarranted 
windfalls" to class counsel. See, e.g., In re lndep. 
Energy Holdings PLC, No. 00 Civ. 6689 
(Scheindlin, J.), 2003 U.S. Dist. LEXIS 17090, at 
*20 (S.D.N.Y. Sept. 29, 2003) ("The percentage 
used in calculating any given fee award must 
follow a sliding-scale and must bear an inverse 
relationship to the amount of the settlement. 
Otherwise, those law firms who obtain huge 
settlements, whether by happenstance or skill, will 
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be over-compensated to the detriment of the class 
members they represent."). The logic of this 
approach is appealing, if not altogether airtight: for 
example, it ignores the possibility that a sliding 
scale may actually harm class members by reducing 

. attorneys'· incentive to accept greater risk 'in'pursuit 
ofabove-average recoveries. 

._. _.......... _ ....._ . __ 
*4 But whatever the merits of the sliding-scale 

method, its underlying rationale-to avoid 
awarding unearned or unanticipated benefits to 
class counsel-is inapplicable in this case. It was 
clear when Comverse's financial troubles were first 
announced that the potential recovery in any 
successful lawsuit against Comverse would be 
substantial. (See, e.g., Amended Compl. (Docket 
Entry # 74) 'II'1l 152-60.) Nonetheless, the Menora 
Group and Lead Counsel contracted at the outset of 
this litigation for a fee award as high as 30% of the 
eventual recovery. After the settlement amount had 
been determined, the Menora Group negotiated a 
25% fee request. The fact that this fee request is the 
product of arm's-length negotiation between Lead 
Counsel and the lead plaintiff is significant. 
Whether a court uses the percentage or lodestar 
method, its primary goal when awarding fees is to 
approximate the prevailing market rate for counsel's 
services. See Goldberger, 209 F.3d at 52 
("[M]arket rates, where available, are the ideal 
proxy for [class counsel's] compensation'); In re 
Nortel Networks, 539 F.3d at 133-134; McDaniel, 
595 F.3d at 420; cf Arbor Hill Concerned Citizens 
Neighborhood Ass'n v. County of Albany, 522 F.3d 
182, 184 (2d Cir.200S) (awards in fee-shifting cases 
should approximate market rates). Because 
attorneys and clients ordinarily strike their bargain 
prior to litigation (i.e., when the risk of loss still 
exists), an ex ante fee agreement is the best 
indication of the actual market value of counsel's 
services. See In re Svnthroid Mktg. Litig., 264 F.3d 
712, 719 (7th Cir.2001) (opinion of Easterbrook, 
J.); In re Norte! Networks, 539 F.3d at 133-134 
("In many cases, the agreed-upon fee will offer the 
best indication of a market rate"). Presumably, the 
Menora Group's decision not to negotiate for a 

sliding-scale fee award was based on its assessment 
of the risks of the litigation, Lead Counsel's 
competence, the rates of settlement in comparable 
securities actions, and all the other considerations 
that clients ordinarily take into account when 

---' . 'contracting for attorney services on an open market. 
The court sees no need to impose its own ex post 

...... _.asses.smenL.of Lead.. Counsel's value when the 
retainer and fee agreements speak for themselves. 

Using the lodestar as a cross-check confirms 
the reasonableness of Lead Counsel's request. Lead 
Counsel expended 43,573 hours of attorney and 
support time valued at rates ranging from $125 to 
$880 per hour, generating a $20,245,585 lodestar 
figure. (Dahlstrom Decl. Ex. B.) Although high, 
these rates are not extraordinary for top New York 
law firms. See In re Gilat Satellite Networks, Ltd, 
No. 02 Civ. 1510 (Sitton, J.), 2007 U.S. Dist. 
LEXIS 68964, at *54 (E.D.N.Y. Sept. 18, 2007) 
(citing cases).FN2 The hours Lead Counsel 
expended on this action are reasonable given the 
magnitude and complexity of the case. (See 
Dahlstrom Decl. 'Il 137); see also Goldberger v. 
Integrated Res., 209 F.3d at 50 (where lodestar 
method is "used as a mere cross-check, the hours 
documented by counsel need not be exhaustively 
scrutinized by the district court."). 

FN2. See also Nathan Koppel, Lawyers 
Gear Up Grand New Fees, Wall S1. J., 
Aug. 22, 2007, available at http:// 
online.wsj.com/article/SB 11877518882840 
5048.html (last visited June 23, 2010). 

*5 Where, as here, counsel has litigated a 
complex case under a contingency fee arrangement, 
they are entitled to a fee in excess of the lodestar. 
Detroit v. Grinnell Corp., 495 F.2d 448, 470 (2d 
Cir.1974). The requested fee in this case represents 
a lodestar multiplier of 2.78. This multiplier is well 
within the range awarded in comparable 
settlements. See Welch & Forbes, Inc. v. Cendant 
Corp., 243 F.3d 722, 742 (3d Cir.200l) (surveying 
cases with recoveries over $100 million and finding 
lodestar multiplier of 1.35 to 2.99 common); 
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Kurzweil, 1999 U.s. Dist. LEXIS 18378, at *8 
(noting that multipliers between 3 and 4.5 are 
common in federal securities cases, and awarding 
25% attorneys' fee); In re NASDAQ Market-Makers 
Antitrust Lilig., 187 F.R.D. 465, 489 
(S.D.N.Y.1998) {"multipliers' of between-g- and" 4.5" 
have become common"). 

2. The Risk ofthe Litigation 
The risk of the litigation is often cited as one of 

the most important Goldberger factors. See, e.g., In 
re Bristol-Myers Squibb Sec. Litig., 361 F.Supp.2d 
229, 233 (S.D.N.Y.2005). "Little about litigation is 
risk-free, and class actions confront even more 
substantial risks than other fonns of litigation. In 
particular, securities actions have become more 
difficult from a plaintiffs perspective in the wake 
of the [private Securities Litigation Refonn Act]." 
In re Metlife Demutualization LiUg., 689 F .Supp.2d 
297, 361 (E.D.N.Y.201O) (quotations and citations 
omitted). 

Lead Counsel invested tens of thousands of 
hours of attorney time and over $1.6 million of its 
own money to Iitigate this case. (Dahlstrom Dec!. 
Ex. C.) It did so despite the fact that the Menora 
Group faced serious challenges with respect to 
establishing liability and damages. Had the 
litigation proceeded, the Menora Group would have 
faced conflicting evidence concerning the 
materiality of the alleged misstatements regarding 
backdated options, the scienter claims against the 
Compensation/Audit Committee defendants, and 
loss causation for the interim partial disclosures. ( 
See Dahlstrom Dec!. ~~ 99-117.) Even if liability 
was established, there was also a substantial risk 
that the jury would award damages lower than those 
calculated by the Menora Group's expert. There 
was also a risk that Com verse's deteriorating cash 
condition would make it unable to pay a substantial 
settlement. (Id. ~~ 120-25.) In short, a positive 
outcome was by no means guaranteed. 

3. The Time and Labor Expended By Counsel and 
the Magnitude and Complexities o/the Litigation 

This case, while perhaps not as enormous as 

some other recent securities class actions, was 
large, protracted, and bitterly contested. Lead 
Counsel expended 43,573 hours on the litigation. 
Among other things, Lead Counsel: reviewed seven 
million pages of documents, as weH as SEC filings, 

... - . 'analystreports,-andpublic 'filings in nine other 
securities cases; filed multiple complex pleadings; 

_.. briefed.oppositions to ..protective-order motions, a 
motion for class certification, papers in support of 
the settlement, and six motions to dismiss; 
successfully appealed a Report and 
Recommendation; deposed 10 Comverse 
employees, defended three depositions, and 
interviewed 30 fonner Comverse employees 
throughout the United States and Israel; and 
prepared and reviewed highly complex accounting 
and damages analyses with the aid of experts. 
(Dahlstrom Decl. ~ 137.) These efforts were hardly 
makework, given the uncertainty of key issues 
relating to liability and damages. Lead Counsel also 
engaged in lengthy, contentious settlement and 
mediation sessions over the course of a eighteen 
months. (Jd ~~ 74-98.) The results of this labor 
speak for themselves: as of May 2010, this 
settlement is the second largest securities class 
action settlement involving options backdating 
claims. (PIs. Fee Mem. 5.) 

4. The Quality ofLead Counsel's Representation 
*6 To evaluate the quality of representation in 

common-fund litigations, courts in this Circuit 
"review the recovery obtained and the backgrounds 
of the lawyers involved in the lawsuit." Merrill 
Lynch Tyco Research Sec. Litig., 249 FRD. 124, 
141 (S.D.N.Y.1998). As outlined above, the 
recovery in this case is one of the highest ever 
achieved in this type of securities action. Lead 
Counsel has extensive experience in complex 
federal civil litigation, including securities fraud 
class actions. (Dahlstrom Decl. Ex. A.) The court 
also notes that, throughout this litigation, it has 
been impressed by Lead Counsel's acumen and 
diligence. The briefing has been thorough, clear, 
and convincing, and as far as the court can tell, 
Lead Counsel has not taken short cuts or relaxed its 
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efforts at any stage ofthe litigation. 	 (E.D.N.Y.), Fed. Sec. L. Rep. P 95,781 

5. Public Policy Considerations END OF DOCUMENT 
Private securities class actions are "a most 

effective weapon in the enforcement of the 
. , 	 " ........" "securities- hlWS"and are'a necessary supplement to 

[SEC] action." Eichler v. Berner, 472 U.s. 299, 105 
S,Ct. 2622, _86. . .L.Ed.2d 215. (1985) (internal. 
quotation marks and citation omitted). For these 
reasons, "public policy supports granting attorneys' 
fees that are sufficient to encourage plaintiffs' 
counsel to bring securities class actions that 
supplement the efforts of the SEC." Bristol-Myers 
Squibb, 361 F.Supp.2d at 236; see also In re 
WorldCom, Inc. Sec. Litig., 388 F.Supp.2d 319,359 
(S.D.N.Y.2005) ("In order to attract well-qualified 
plaintiffs' counsel who are able to take a case to 
trial, and who defendants understand are able and 
willing to do so, it is necessary to provide 
appropriate financial incentives."). 

A 25% fee award in a $225 million settlement 

is certainly sufficient incentive to pursue securities 

cases of this magnitude. And while it may be that a 

lower percentage would also be sufficient, this 

court will not pretend that it has the expertise 

necessary to divine the ideal percentage or 

construct an accurate sliding fee scale. This court is 

particularly unwilling to undertake such an 

endeavor in a case where the fee award was set on 

the open market, and where an improperly 

calibrated fee would provide a disincentive to 

future counsel to take risks and pursue large class 

settlements that the SEC cannot. 


III. CONCLUSION 
For the foregoing reasons, this court finds that 


Lead Counsel's request for a fees award in the 

amount of 25% of the Settlement Amount is fair 

and reasonable under Goldberger and the prevailing 

law in this Circuit. 


ED.N.Y.,20W. 
In re Comverse Technology, Inc. Securities 
Litigation 
Not Reported in F.Supp.2d, 2010 WL 2653354 
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THIS MA TIER having come before the Court on July 18, 2011. on the motion of Lead 

Plaintiffs' counsel for an award of attorneys' fees and expenses incurred in the Action; the Court, 

having considered all papers filed and proceedings conducted herein, having found the settlement of 

the Action to be fair, reasonable, and adequate and otherwise being fully informed in the premises 

and good cause appearing therefore; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

1. All ofthe capitalized terms used herein shall have the same meanings as set forth in 

the Settlement Agreement dated March 7, 2011. 

2. This Court has jurisdiction over the subject matter ofthis application and all matters 

relating thereto, including all members of the Settlement Class who have not timely and validly 

requested exclusion. 

3. Counsel for the Lead Plaintiffs are entitled to a fee paid out of the common fund 

created for the benefit ofthe Settlement Class. Boeing Co. v. Van Gemert, 444 U.S. 472, 478-79 

(1980). In class action suits where a fund is recovered and fees are awarded therefrom by the court, 

the Supreme Court has indicated that computing fees as a percentage ofthe common fund recovered 

is the proper approach. Blum v. Stenson, 465 U.S. 886,900 n.16 (1984). The Second Circuit 

recognizes the propriety of the percentage-of-the-fund method when awarding fees. Wal-Mart 

Stores, Inc. v. Visa US.A. Inc., 396 F.3d 96, 121 (2d Cir. 2005). 

4. Lead Plaintiffs' counsel have moved for an award of attorneys' fees of27.5% ofthe 

Settlement Fund, plus interest. 

5. This Court adopts the percentage-of-recovery method ofawarding fees in this case, 

and concludes that the percentage ofthe benefit is the proper method for awarding attorneys' fees in 

this case. 

- 1 ­
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6. The Court hereby awards attorneys' fees of 27.5% of the Settlement Fund. plus 

interest at the same rate as earned on the Settlement Fund. The Court finds the fee award to be fair 

and reasonable. The Court further finds that a fee award of 27.5% of the Settlement Fund is 

consistent with awards made in similar cases. 

7. Said fees shall be allocated among plaintiffs' counsel by Co-Lead Counsel in manner 

which, in their good faith judgment, reflects each counsel's contribution to the institution, 

prosecution and resolution of the Action. 

8. The Court hereby awards expenses in an aggregate amount of $285,072.62, plus 

interest. 

9. In making this award ofattorneys , fees and expenses to be paid from the Settlement 

Fund, the Court has considered each ofthe applicable factors set fort in Goldberger v. Integrated 

Res.• Inc., 209 F.3d 43, 50 (2d Cir. 2000). In evaluating the Goldberger factors, the Court finds that: 

(a) Counsel for Lead Plaintiffs expended considerable effort and resources over 

the course of the Action researching, investigating and prosecuting Lead Plaintiffs' claims. Lead 

Plaintiffs' counsel have represented that they have reviewed tens of thousands of pages of 

documents, interviewed witnesses and opposed legally and factually complex motions to dismiss. 

The parties also engaged in settlement negotiations that lasted several months. The services 

provided by Lead Plaintiffs' counsel were efficient and highly successful, resulting in an outstanding 

recovery for the Settlement Class without the substantial expense, risk and delay of continued 

litigation. Such efficiency and effectiveness supports the requested fee percentage. 

(b) Cases brought under the federal securities laws are notably difficult and 

notoriously uncertain. In re AOL Time Warner. Inc. Sec. & ERISA Litig., No. MDL 1500,2006 U.S. 

Dist. LEXIS 17588, at *31 (S.D.N.Y. Apr. 6, 2006). "[S]ecurities actions have become more 

http:285,072.62


difficult from a plaintiff's perspective in the wake ofthe PSLRA." In re Ikon Office Solutions, Inc., 

Sec. Litig., 194 F.R.D. 166, 194 (E.D. Pa. 2000). Despite the novelty and difficulty of the issues 

raised, and the procedural posture ofthe case, Lead Plaintiffs' counsel secured an excellent result for 

the Settlement Class. 

(c) The recovery obtained and the backgrounds of the lawyers involved in the 

lawsuit are the best evidence that the quality of Lead Plaintiffs' counsel's representation of the 

Settlement Class supports the requested fee. Lead Plaintiffs' counsel demonstrated that 

notwithstanding the barriers erected by the PSLRA, they would develop evidence to support a 

convincing case. Based upon Lead Plaintiffs' counsel's diligent efforts on behalf ofthe Settlement 

Class, as well as their skill and reputations, Lead Plaintiffs' counsel were able to negotiate a very 

favorable result for the Settlement Class. Lead Plaintiffs' counsel are among the most experienced 

and skilled practitioners in the securities litigation field, and have unparalleled experience and 

capabilities as preeminent class action specialists. Their efforts in efficiently bringing the Action to 

a successful conclusion against the Defendants are the best indicator ofthe experience and abiJity of 

the attorneys involved. In addition, Defendants were represented by highly experienced lawyers 

from a prominent firm. The standing ofopposing counsel should be weighed in determining the fee, 

because such standing reflects the challenge faced by plaintiffs' attorneys. The ability of Lead 

Plaintiffs' counsel to obtain such a favorable settlement for the Settlement Class in the face ofsuch 

formidable opposition confirms the superior quality oftheir representation and the reasonableness of 

the fee request. 

(d) The requested fee of 27.5% of the settlement is within the range normally 

awarded in cases ofthis nature. 
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(e) Public policy supports the requested fee, because the private attorney general 

role is "'vital to the continued enforcement and effectiveness of the Securities Acts.''' Taft v. 

Ackermans, No. 02 Civ. 795 1 (PKL), 2007 U.S. Dist. LEXIS 9144, at *33 (S.D.N.Y. Jan. 31,2007) 

(citation omitted). 

(f) Lead Plaintiffs' counsel's total lodestar is $4,049,631.50. A 27.5% fee 

represents a multiplier of 4.7. Given the public policy and judicial economy interests that support 

the expeditious settlement of cases, Maley v. Del Global Techs. Corp., 186 F. Supp. 2d 358, 373 

(S.D.N.Y. 2002), the requested fee is reasonable. 

10. The awarded attorneys' fees and expenses. and interest earned thereon, shall be paid 

to Co-Lead Counsel from the Settlement Fund immediately after the date this Order is executed 

subject to the terms, conditions, and obligations ofthe Settlement Agreement and in particular ~6.2 

thereof, which terms, conditions, and obligations are incorporated herein. 

IT IS SO ORDERED. 

UNITED STATES DISTRICT ruDGE--I--"-~f-----+oC...-/_' 2011 
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CERTIFICATE OF SERVICE 


I hereby certify that on July 11, 2011, I submitted the foregoing to orders and 

judgments@nysd.uscourts.gov and e-mailed to the e-mail addresses denoted on the Court's 

Electronic Mail Notice List, and I hereby certify that I have mailed the foregoing document or paper 

via the United States Postal Service to the non-CMlECF participants indicated on the attached 

Manual Notice List. 

I certify under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. Executed on July 11,2011. 

sl Ellen Gusikoff Stewart 
ELLEN GUSIKOFF STEWART 

ROBBINS GELLER RUDMAN 
& DOWDLLP 

655 West Broadway, Suite 1900 
San Diego, CA 92101-3301 
Telephone: 619/231-1058 
619/231-7423 (fax) 

E-mail: elleng@rgrdlaw.com 
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United States District Court, 

. S.D: New York:. 


In re EVCI CAREER COLLEGES HOLDING 

CORP. SECURITIES LITIGATION. 


Master File Nos. 05 Civ. 10240(CM),05 CV 

10287,05 CV 10515,05 CV 10610, 06 CV 00304, 


06 CV 00347, 06 CV 01684. 

July 27, 2007. 


DECISION AND ORDER APPROVING 
SETTLEMENT OF CLASS ACTIONS AND 
AWARDING FEES AND DISBURSEMENTS 

TO LEAD COUNSEL 
McMAHON,J. 

I. PRELIMINARYSTATEMENT 
*1 After more than fourteen months of 

litigation. Lead Counsel, with the active 
participation, oversight and consent of A TRS, have 
reached a Settlement with Defendants to resolve the 
Class's claims against them for a cash payment of 
$7,725,000. The Settlement constitutes 35% of the 
$22 million of damages estimated by Lead 
Plaintiffs damages expert. See Declaration of Jane 
D. Nettesheim ("Nettesheim Decl."), Exhibit 2 to 
the Stewart Declaration ("Stewart Decl''')' ~ 12. It 
includes substantially all of the Evcrs available 
insurance. And it ensures recovery' for the class 
that might otherwise not be possible, given Evcrs 
precarious financial condition: there was significant 
risk that, even if A TRS succeeded at trial, the 
resulting damage award could be wiped out by a 
bankruptcy filing. 

That risk of non-recovery in the face of success 
was in addition to the usual risks faced by plaintiffs' 
counsel in litigation brought under the Private 
Securities Litigation Reform Act of 1995 (the 
"PSLRA"). Even assuming ATRS was successful in 
establishing Defendants' scienter, the issues of 
causation and damages would have been hotly 
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contested at trial. Defendants intended to argue that 
the Class did not suffer any compensable damages, 
or that those damages were a fraction of what 
ATRS estimated. 

The Settlement was achieved only after Lead 
Counsel conducted extensive legal and factual 
investigations into the events and circumstances 
underlying the claims asserted in the Action; 
thoroughly researched the law pertinent to the 
claims against Defendants and potential defenses 
thereto; consulted with experts on the Class's 
damages; and interviewed numerous witnesses. 
Stewart Dec!. ~ 5. Thus, the Settlement was reached 
only after Lead Counsel and A TRS had attained­
through Lead Counsel's aggressive prosecution 
efforts-a thorough understanding of the strengths 
and weaknesses of the claims against Defendants. 
Counsel were in an optimal position to negotiate 
and judge the terms of the proposed Settlement. 

The Settlement is the product of adversarial 
arm's-length negotiations that took place over a 
several week period with the involvement of A TRS 
and consultation with its damages expert. Stewart 
Decl. ~~ 33-37. Al the same time, Lead Counsel 
continued to pursue the Class's claims through the 
discovery process. ld ~ 32. 

Lead Plaintiff actively participated both in the 
prosecution of this Action and the settlement 
negotiations. A TRS regularly consulted with Lead 
Counsel on all substantive matters, reviewed all 
pleadings, and consulted in and monitored the 
negotiation process. See Clark Decl. ~~ 3.9-11. The 
PSLRA was enacted in part to ensure that 
sophisticated institutional investors such as A TRS 
would participate in and control securities 
litigation. Legal Counsel of ATRS, who was 
involved in all aspects of the prosecution and 
settlement of this Action, has approved the 
Settlement as fair, adequate and reasonable, see id. 
~ 12. Lead Plaintiff believes that the Settlement is a 
superior result and strongly urges the Court to grant 
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its approval. 

*2 Pursuant to the Preliminary Approval Order, 
the Notice was mailed to 9,548 potential Class 
members or their nominees. See Affidavit of Steven 
Mueller, attached to Stewart Deck as Exhibit 2, ~ 7. 
The Notice (attached as Exhibit A to the Mueller 
Affidavit) . advised, Class members of the. proposed. 
Settlement, the proposed Plan of Allocation and the 
request for an award of attorneys' fees and 
reimbursement of expenses. The Notice further 
advised Class members of their right to object or 
seek exclusion from the Class. Additionally, the 
Summary-Notice of Proposed Settlement, 
Settlement fairness Hearing and Petition for 
Attorneys' Fees and Reimbursement of Litigation 
Expenses (the "Summary Notice") was published in 
the national edition of The Wall Street Journal and 
over the PR Newswire on May 21, 2007. Id. ~ 10. 
Information regarding the Settlement, including 
downloadable copies of the Notice and Claim 
Form, was posted on 
www.evciseeuritiessettlement.com. the website 
dedicated to the Settlement, id. ~ 8, and was 
available through the Claims Administrator's 
website, www.analytics-inc.com. and Lead 
Counsel's website, www.blbg.law.com. Stewart 
Dec!. ~ 42. Not a single Class member has tiled an 
objection to the proposed Settlement, the Plan of 
Allocation, or the fee application, or sent in a valid 
exclusion request. See Stewart Dec!. ~ 43. 

The proposed settlement meets all the factors 
set forth by the Second Circuit in City of Detroit v. 
Grinnell Corp., 495 F.2d 448 (2d Cir.l974). It is, 
therefore, approved. 

II. BACKGROUND 
This Action was brought against EVCl and 

certain of its senior executives for violations of 
Sections lO(b) and 20(a) of the Securities Exchange 
Act of 1934 (the "Exchange Act") and SEC Rule 
10b-5 promulgated thereunder. Stewart Dec!. ~ 30. 
The filing of this Action was precipitated by a 
disclosure by EVCI on October 19, 2005 that a 
compliance review conducted by the New York 
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State Education Department (the ''NYSED'') 
recommended that one of EVCT's career colleges, 
Interboro Institute ("Interboro"), increase ''the 
number and percent of full-lime faculty, havre] 
contracts with full-time faculty, improv[e] 
Interboro's libraries, improv[e] other facilities and 
equipment resources and assess[ ] and improv[e] 

. the quality of. student learning," and by a further 
disclosure by the Company on December 6, 2005 
that it had received the NYSED's final report of its 
compliance review of Interboro, which set forth a 
litany of deficiencies at Interboro's instructional 
locations and detailed fraudulent practices in 
admissions and financial aid. Id . 11' 8-18, 21. In 
response to those disclosures, the market price of 
EVCI common stock dropped from $5.53 on 
October 18, 2005 to $1.80 on December 6, 2005. 
ld. ,21. 

By Order dated May 9, 2006, this Court 
consolidated the six class actions that had been 
filed, and appointed A TRS as Lead Plaintiff and 
approved A TRS's selection of BLB & G as Lead 
Counsel. Stewart Decl. ~ 25. Thereafter, Lead 
Counsel launched an extensive investigation that 
included interviews with numerous witnesses, 
review of thousands of pages of documents 
obtained through FOIL requests, and a review of 
EVCI's public statements and SEC filings. Id. at ~~ 
27-29. That investigation resulted in the filing on 
July 21, 2006 of Lead Plaintiffs Consolidated 
Amended Class Action Complaint (the 
"Complaint"). Id. at, 30. 

*3 Defendants moved to dismiss the 
Complaint. Relying on their own public filings and 
the results of an investigation commissioned by 
EVCl's Audit Committee after the NYSED had 
uncovered fraudulent admissions and financial aid 
practices at Interboro, Defendants argued, among 
other things, that (i) A TRS did not adequately plead 
that there was a fraud at EVCr, (ii) the market was 
aware of the regulatory risk at EVCI such that there 
were no actionable false statements or omISSIOns: 
(iii) Defendants did not act with the requisite 
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scienter required to plead liability for securities 
fraud: and (iv) EVCI's "forward-looking" 
statements were shielded by the Safe Harbor 
provisions ofthe PSLRA.ld ~ 31. 

... By Orderdated December 13; 20tl6;·the·Court .... 
denied Defendants' motion in its entirety, stating, 
"ILev.er a . .complaint. was well-pleaded under the 
PSLRA, this one is." See Decision and Order 
Denying Motion to Dismiss Consolidated Amended 
Class Action Complaint (the "December 13, 2006 
Order") at 1. The Court, citing to Lead Counsel's 
comprehensive investigation (which "involved 
interviewing persons who are or were formerly 
associated with Interboro" and which concluded 
that the results of that investigation "contradict in 
substantial part the Audit Committee's conclusions 
that the fraudulent admissions practices were 
confined to a few rogue employees and were 
unknown to management,") id at 6, complimented 
the Complaint as "one of the best supported 
securities fraud complaints this court has seen." 
December 13, 2006 Order at 9. 

After the motion to dismiss was denied. Lead 
Counsel immediately served discovery requests and 
embarked on discovery. Settlement negotiations 
ensued shortly thereafter. 

III. THE PROPOSED SETTLEMENT 
A. The Proposed Settlement Is Fair, Reasonable 
And Adequate And Should Be Approved 

1. Standards for Approval of a Class Action 
Settlement 

"Settlement approval is within the Court's 
discretion, which 'should be exercised in light of 
the general judicial policy favoring settlement.' " In 
re SumilOmo Copper Litig .. 189 F.R.D. 274, 280 
(S.D.N.Y.1999) (citation omitted: accord Maley v. 
Del Global Techs. Corp., 186 F.Supp.2d 358, 361 
(S.D.N.Y.2002) (McMahon, J); In re American 
Bank Note Holographies, Inc. Sec. Lilig. 127 
F.Supp.2d 418, 423 (S.D.N.Y.2001) (McMahon, 
J.). In evaluating a proposed settlement under Rule 
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23(e) of the Federal Rules of Civil Procedure, the 
Court must determine whether the settlement, taken 
as a whole, is fair, reasonable and adequate. 
Maywalt v. Parker & Parsley Petroleum Co., 67 
F.3d 1072, 1079 (2d Cir.1995); see also In re 
WorldCom·8ec:'l;itig., 'No. 02 Civ. 3288(DLC), 
2004 WL 2591402 (S.D.N.Y. Nov. 12, 2004). As 
noted... by _courts generally, "[t]he arm's-length 
compromise of a disputed claim has long been 
favored by the courts." E.g.• Sumitomo, 189 F.R.D. 
at 280 (and cases cited therein); see also Carson v. 
American Brands, Inc., 450 U.S. 79, 88 n.l4 
(1981). This is particularly true of class actions. 
Sumitomo, 189 F.R.D. at 280; In re Union Carbide 
Corp. Consumer Prod Bus. Sec. Litig., 718 F.Supp. 
1099, 1103 (S.D.N.Y.1989). As the court in 
WorldCom summarized: 

*4 In brief, the district court must carefully 
scrutinize the settlement to ensure its fairness, 
adequacy and reasonableness, and that it was not 
the product of collusion. A district court 
determines a settlement's fairness by examining 
the negotiating process leading up to the 
settlement as well as the settlement's substantive 
terms. 

2004 WL 2591402 at *10 (quotations and 
citations omitted): see also Wal-Mart Stores, Inc. v. 
Visa US.A. Inc.. 396 F.3d 96, 116-17 (3d 
Cir.2005), cert. denied sub nom, Leonardo's Pizza 
by the Slice, Inc. v. Wal-Mart Stores, Inc., 544 U.S. 
1044 (2005). 

A proposed class action settlement enjoys a 
strong presumption that it is fair, reasonable and 
adequate if, as is the case here, it was the product of 
arm's-length negotiations conducted by capable 
counsel, well-experienced in class action litigation 
arising under the federal securities laws. See, e.g, 
Sumitomo, 189 F.R.D. at 280; New York & 
Maryland v. Nintendo of Am.. Inc., 775 F.Supp. 
676, 680-81 (S.D.N.Y.1991). Moreover, under the 
PSLRA, a settlement reached under the supervision 
of appropriately selected lead plaintiffs is entitled 
to an even greater presumption of reasonableness. 
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As stated in the Senate Committee Report issued in 

support of the PSLRA, cited in Greebel v. FTP 

Software, Inc., 939 F. Supp, 57, 63-64 

(D.Mass.I996): "Institutions with large stakes in 

class action share much the same interests as the 


..-'plaintiff'class 'generally: thus; courts could be more 

confident settlements negotiated under the 


... 	 superv.ision ..ofins.titutional plaintiffs wete.:fair aruL .. 
reasonable.' " Absent fraud or collusion, the court 
should be hesitant to substitute its judgment for that 
of the parties who negotiated the settlement. 

The standards governing approval of class 
action settlements are well-established in this 
Circuit. In City of Detroit v. Grinned Corp., the 
Court of Appeals held that the following were 
factors to be considered in evaluating a class action 
settlement: 

(1) the complexity, expense and likely duration 
of the litigation ...; (2) the reaction of the class to 
the settlement; (3) the stage of the proceedings 
and the amount of discovery completed; (4) the 
risks of establishing liability; (5) the risks of 
establishing damages; (6) the risks of maintaining 
the class action through the trial; (7) the ability of 
the defendants to withstand a greater judgment; 
(8) the range of reasonableness of the settlement 
fund in light of the best possible recovery; [and] 
(9) the range of reasonableness of the settlement 
fund to a possible recovery in light of all the 
attendant risks of litigation. 

495 F.2d 448, 463 (2d Cir.1974) (citations 
omitted); see also County of Suffolk v. Long Island 
Lighting Co., 907 F.2d 1295, 1323-24 (2d 
Cir.1990); Sumitomo, 189 F.R.D. at 281; 
WorldCom, 2004 WL 2591402, at *10. In applying 
these factors, a court neither substitutes its 
judgment for that of the parties who negotiated the 
settlement nor conducts a mini-trial of the merits of 
the action. Weinberger v. Kendrick, 698 F.2d 61, 74 
(2d Cir.1982); In re Michael Milken & Assocs. Sec. 
Ling., 150 F.R.D. 46, 53 (S.D.N.Y.1993). As the 
Second Circuit stated in Newman v. Stein: 

*5 [T]he role of a court in passing upon the 
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propriety of the settlement of a ... class action is a 
delicate one .... [W]e [recognize] that since the 
very purpose of a compromise is to avoid the trial 
of sharply disputed issues and to dispense with 
wasteful litigation,' the court must not tum the 
settlementhearhrg . 'into a trial or a rehearsal for 
the trial. 

464 F.2d 689, 691-92 (2d Cir.1972) (internal 
citations and quotation marks omitted); accord 
Maley, 186 F.Supp.2d at 360-61. 

The Court is now asked to determine whether 
the Settlement is within a range that reasonable and 
experienced attorneys, and a sophisticated 
institutional Lead Plaintiff, could accept, 
considering all relevant risks, facts and 
circumstances. See Weinberger, 698 F.2d at 74; 
Grinnell, 495 F.2d at 455. The range, as defined by 
Judge Friendly, "recognizes the uncertainties of law 
and fact in any particular case and the concomitant 
risks and costs necessarily inherent in taking any 
litigation to completion." Newman, 464 F.2d at 693. 

2. Application of the Grinnell Factors Supports 
Approval ofthe Settlement 

a) The Complexity, Expense and Likely Duration of 
the Litigation 

The "complexity, expense and likely duration 
of the litigation" are factors that the Court should 
consider in evaluating a proposed settlement for 
approvaL Grinnell, 495 F.2d at 463; In re Drexel 
Bumham Lambert Group Inc., 130 B.R. 910, 927 
(S.D.N.Y.1991). "In evaluating the settlement of a 
securities class action, federal courts, including this 
Court, have long recognized that such litigation is 
notably difficult and notoriously uncertain." 
Sumitomo, 189 F.R.D. at 281 (citations omitted; 
emphasis added). That statement is certainly true 
here. 

As reflected in the Stewart Declaration, this 
prosecution involved complex legal and factual 
issues, and, but for the Settlement, would have 
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involved substantial document discovery. Stewart 
Decl. at ~ 61. Indeed, Lead Counsel had already 
undertaken a comprehensive investigation prior to 
reaching agreement on the terms of the Settlement, 
and would have had tens of thousands of additional 

. "doCllments -to review" if- no-settlement-nan' been' 
reached. ld at ~~ 27-29. And notwithstanding Lead 

_.. .couns.el's .... lnteIViews _of..J:llally witnesses in 
connection with its investigation, continued 
prosecution and trial of this case would have 
required Lead Counsel to take the depositions of 
dozens of witnesses. In addition, all parties would 
have relied on a number of experts to produce 
reports and testifY on complex issues including 
regulatory and damages calculations; the successful 
prosecution of this Action would have depended 
upon extensive discovery ofthose experts. 

Absent the Settlement, there would have been 
significant additional resources and costs expended 
to prosecute the claims through trial and the 
inevitable appeals. See In re Pnldential Ins. Co. 
Am. Sales Practice Litig., 148 F.3d 283, 318 (3d 
Cir.1998) (settlement favored where "trial of this 
class action would be a long, arduous process 
requiring great expenditures of time and money on 
behalf of both the parties and the court"). Given the 
complex issues at the heart of ATRS's allegations, 
this was a challenging case to present 10 a jury and, 
even if Defendants' liability had been established, 
there were significant issues relating to the 
damages that a jury might have awarded, and the 
Defendants' ability to pay a judgment. In contrast, 
the Settlement provides a definite and substantial 
recompense to the Class now, rather than await the 
uncertain outcome prompted by the effort and time 
devoted to trial and likely appeals. As this Court 
held in Maley: 

*6 Settlement at this juncture results in a 
substantial and tangible present recovery, without 
the attendant risk and delay of trial. These factors 
weigh in favor of the proposed Settlement. As the 
court in Slomovics v. All for a Dollar, lnc., 906 
P,Supp. 146, 149 (E.D.N,Y.l995), concluded: 
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"The potential for this litigation to result in great 
expense and 10 continue for a long time suggest 
that settlement is in the best interests of the 
Class." ld (citation omitted). The same reasoning 
applies here. Delay, not just at the trial stage but 

. through·' post-trial" -motions" and the appellate 
process, would cause Class Members to wait 
years for any recovery, further reducing its value ... 

186 F.Supp.2d at 361-62 (citing, inter alia, 
American Bank Note, 127 F .Supp.2d at 424-25). 

b) The Response ofthe Class 
As the cases report, a positive reaction of the 

Class to the proposed Settlement is a further factor 
favoring its approval by the Court. See Grinnell, 
495 F.2d at 462 (approving settlement where only 
twenty objectors appeared from group of 14,156 
claimants); Maley, 186 F.Supp.2d at 362-63 ("It is 
well-settled that the reaction of the class to the 
settlement is perhaps the most significant factor to 
be weighed in considering its adequacy,"); 
American Bank Note, 127 F.Supp.2d at 425). No 
Class Members have objected 10 the Settlement, 
and none have opted out. Stewart Deck ~ 43. FNI 

The reaction of the Class to dale supports approval 
of the Settlement. 

FNI. Rule 23(c)(2) requires "the best 
notice practicable under the circumstances, 
including individual notice to all members 
who can be identified through reasonable 
effort." Eisen v. Carlisle & Jacquelin, 417 
U.S. 156, 173-75 (1974). The Court­
approved Notice was sent to all 
identifiable potential Class Members, and 
the Summary Notice appeared in the 
national edition of The Wall Street Journal 
and over PR Newswire, See Mueller Aff. 
~~ 3-8, 10. The Notice contained all 
information required by § 2ID(vi)(7) of 
the PSLRA, and is more than adequate to 
meet the requirements of due process and 
Rule 23(c)(2) and (e). 

c) The Stage of the Proceedings and Amount of 
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Discovery Completed clear view of the strengths and weaknesses of their 
"[T]he stage of the proceedings and the amount cases." In re Warner Comm. Sec. Litig., 618 

of discovery completed" are other Grinnell factors F.Supp. 735, 745 (S.D.N.Y.1985) affd, 798 F.2d 35 
to be considered in determining the fairness, (2d Cir.1986). 
reasonableness and adequacy of a settlement. 
Grinnell;-495F:2d--at 46J.-These criteria-are met--- d)--Risks Involved m--Establishing Liability and 
here. While the Settlement was reached at a Damages, and in Maintaining the Class Action 
relatively_._early stage in thisJitigation, when_formaL_ . --Tlv-ough-T.r-iaL--_ 
discovery had just commenced, "Formal discovery 
is not a prerequisite; the question is whether the 
parties had adequate information about their 
claims." In re Global Crossing Sec. and ERISA 
Litig., 225 FRD. 436, 458 (S.D.N.Y.2004) 
("Plaintiffs' counsel appear to have scrutinized the 
facts of the Actions from the earliest stages of the 
litigation and developed an informed basis from 
which to negotiate a reasonable compromise."); 
Maley, 186 F.Supp.2d at 363-64 ("To approve a 
settlement, however, ''the Court need not find that 
the parties have engaged in extensive discovery.") 
(citing, inter alia, American Bank Note, 127 
F.Supp.2d at 425-26). Well before the Settlement 
was reached here, Lead Counsel had extensively 
analyzed and investigated the events and 
transactions alleged in the Complaints, having 
reviewed and analyzed Defendants' public 
statements and SEC filings, interviewed numerous 
fact witnesses, reviewed thousands of pages of 
documents obtained from NYSED through FOIL 
requests, and retained and consulted with a 
damages expert. See Stewart Decl. ~~ 27-29. In 
short. A TRS and Lead Counsel engaged in 
sufficient investigation and discussions about the 
merits of the Action to evaluate fully the merits of 
the claims and the obstacles to success. See Maley, 
186 F,Supp.2d at 364 (Even though discovery had 
not begun by the time settlement was reached, 
"Plaintiffs' Counsel possessed a record sufficient to 
permit evaluation of the merits of Plaintiffs' claims, 
the strengths of the defenses asserted by 
Defendants, and the value of Plaintiffs' causes of 
action for purposes of settlement."); In re Medical 
X-Ray Film Antitrust Wig., No. CV-93-5904, 1998 
WL 661515, at *4 (E.D.N.Y. Aug. 7, 1998). Thus, 
in this case, it may be said that the parties "have a 

*7 Grinnell holds that, in assessing the 
fairness, reasonableness and adequacy of a 
settlement, courts should consider such factors as 
the "risks of establishing liability," "the risks of 
establishing damages," and "the risks of 
maintaining the class action through the triaJ." 495 
F.2d at 463 (citations omitted). These factors also 
support approval of the Settlement. 

There are certain unassailable facts and risks 
that had to be considered by ATRS in assessing the 
sufficiency of the Settlement. As in any securities 
class action under the PSLRA, ATRS faced a high 
burden in demonstrating that Defendants acted with 
scienter. While Lead Plaintiff believed that it could 
meet that standard. Defendants, in their motion to 
dismiss, vigorously argued that A TRS's allegations 
were insufficient. Stewart Dec\. ~ 31. At trial, Lead 
Plaintiff expected Defendants to argue that the 
Class could not establish scienter because the 
individual officers had no knowledge of, and did 
not participate in, the alleged fraud. Id. 1 61. If the 
allegations of the Complaint were proven. A TRS 
should have been able to meet its burden, but it 
could not dismiss the possibility that a reasonable 
jury would conclude otherwise. 

In addition, while Defendants have stipulated 
to the certification of the Class for purposes of the 
Settlement, there would have been no such 
stipulation had ATRS prosecuted the Action to 
trial. Defendants would have vigorously challenged 
Lead Plaintiffs motion for class certification based 
on, among other grounds, that the Class Period, 
which begins on August 14, 2003 as pleaded, 
should not have started before the August 26, 2004 
disclosure by EVCI of the New York State 
Comptroller's issuance of an audit report that 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https://web2.westlaw .com/print/printstream.aspx?mt=3 94&prft=HTMLE&vr=2.0&destinati... 3/5/2014 

https://web2.westlaw
http:F,Supp.2d
http:F.Supp.2d
http:F.Supp.2d
http:F.Supp.2d


Page 7 of 18 
Case 1:09-md-02017-LAK-GWG Document 1380-1 Filed 03/11/14 Page 69 of 130 

Not Reported in F.Supp.2d, 2007 WL 2230177 (S.D.N.Y.) 
(Cite as: 2007 WL 2230177 (S.D.N.Y.» 

concluded that Interboro had wrongfully obtained 

nearly $1 million in TAP funds during the 2000-01 

and 2002-03 school years. Any reduction in the size 

of the Class would have affected the claims and 

damages at issue in the Action. Defendants also 

could' ha\7e chaHenged·the inclusion' ill'tlre Class 'of" 

investors who sold EVCI common stock after 


.. partial disclosures.befo.re__. the .end. ,or.. the .. Class. 
Period. See, generally, e,g., In re AOL Time 
Warner, Inc. Sec. & "ERISA" Litig., No. MDL 
1500, 02 Civ. 5575(SWK), 2006 WL 903236, at 
k12 (S.D.N.Y. Apr. 6, 2006) (risk of succeeding in 
certifYing class supported approval of settlement); 
In re Global Crossing Sec, & ERISA Litig., 225 
FRD. at 460 (same). Indeed, the success of any of 

these arguments would have splintered the Class. 


[NJot only does the aggregation of the claims 
enlarge the value of the suit but often the 
combination of the individual cases also pools 
litigation resources and may facilitate proof on 
the merits. Thus, the prospects for obtaining 
certification have a great impact on the range of 
recovery one can expect to reap from the action. 

In re Gen. Motors Corp. Pick-Up Truck Fuel 

Tank Products Liab. Litig., 55 F.3d 768, 817 (3d 

Cir.1995): see also In re Lucent Techs., Inc" Sec, 

Wig., 307 F.Supp.2d 633, 646 (D.NJ.2004) 

("Class certification influences the value of a class 

action."). 


*8 Even if the Class were certified. Defendants' 

scienter proven and liability established, ATRS 

faced the burden of proving both the extent of the 

Class's damages and that those damages were 

caused by Defendants' conduct. Specifically. Lead 

Plaintiff would need to establish that the alleged 

misrepresentations and omissions resulted in actual 

damages, and quantifY the damages suffered by the 

Class. ATRS would have to establish that the price 

that each Class member paid for shares of EVC! 

stock was artificially inflated on the date of 

purchase and, pursuant to Dura Pharma, Inc, v. 

Branda, 544 U.S, 336, 344-45 (2005), that such 

inflation was confirmed by post-purchase stock 
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movements tied 10 disclosures related to the fraud. 
To do so, Lead Plaintiff retained a damages expert, 
who would opine on what the "true value" of EVCI 
shares would have been during the Class Period had 
there been no fraud and who, at trial, would have 

"explained how stock movements in response to 
subsequent disclosures confirmed, per Dura, the 

.. ,extent of the fraud-induced price inflation. A TRS's 
expert concluded that the Class's damages were 
approximately $22 million. See Nettesheim Decl., ~ 
12. While the theories behind and validity of Lead 
Plaintiffs expert's conclusions are supported by­
economic and legal theory and could withstand 
scrutiny. Defendants would have presented their 
own damages experts, with conflicting conclusions 
and theories. See Nettesheim Decl. ~~ 13-14 
(setting forth the types of challenges anticipated, 
and estimating damages under a typical "defendant 
style" analysis at between $11 and $15 million). 
Ultimately, proving damages would come down to 
"a battle of the experts," and it is impossible to 
predict which expert and theory of damages the 
jury would accept. See American Bank Note, 127 
F.supp.2d at 426-27 ("In such a battle, Plaintiffs' 
Counsel recognize the possibility that a jury could 
be swayed by experts for Defendants, who could 
minimize or eliminate the amount of Plaintiffs' 
losses"); In re PaineWebber Ltd P'ships Litig., 171 
F.R.D. 104, 129 (S.D.N.Y.1997) ("damages are a 
matter for the jury, whose determinations can never 
be predicted with certainty"), affd, 117 F.3d 721 
(2d Cir.1997). 

e) Collectibility and Defendants' Ability to 
Withstand a Greater Judgment 

Evcrs uncertain financial condition and the 
consequent threat of non-collectibility posed the 
most significant risk to Lead Plaintiffs continued 
prosecution of this Action. Stewart Dec!. ~~ 34-37. 
This risk existed from the outset, and events since 
Settlement was submitted to the Court confirm that 
the risk was substantial. In a Form 8-K EVCI filed 
on June 19, 2007,FN2 the Company disclosed that 
it had received a notice from the NASDAQ that 
EVCI's stock was subject to delisting, and that the 
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Company had unsuccessfully sought a "[mancial 
viability" exception to NASDAQ's shareholder vote 
requirement for the private placement of securities 
with Com Vest Investment Partners III L.P. (the 
"ComVest Financing"). Although NASDAQ rules 
required-shareholder' -approval--nw-1he 'Com Vest'­
Financing prior to its closing, "'in order to ensure 
EYCrs _.financial viability. _ EVCLmanagemenL and_ 
the board of directors determined that it was 
necessary to complete the Com Vest Financing prior 
to the receipt of stockholder approval." Given the 
extent of the damages calculated by Lead Plaintiffs 
expert, any judgment for a substantial portion of the 
Class's damages would likely have resulted in the 
Company's bankruptcy. The risk that a successful 
prosecution will result in the bankruptcy of the 
defendant strongly weighs in favor of approval of a 
settlement. See Grinnell, 356 F.Supp. at 1389 (the 
"prospect of a bankrupt judgment debtor down at 
the end of the road does not satisfy anyone involved 
in the use of class action procedures"); In re 
Warner Commc'ns Sec. Litig., 618 F.Supp. 735, 746 
(S.D.N.Y.1985) (where defendant cited to risk of 
bankruptcy, "certainty of payment of the settlement 
is advantageous to the class"); see also In re Global 
Crossing, 225 F.R.D. 436, at 460 (S.D.N.Y.2004) 
("without the proposed settlement, class members 
might well receive far less than the settlement 
would provide to them, even if they could prevail 
on their claims"); Maley, 186 F.Supp.2d at 365 (In 
view of defendant's "dire financial condition," and 
noting wasting nature of insurance, "obtaining a 
greater recovery than provided by the Settlement 
would have been difficult." (citing American Dank 
Note, 127 F.Supp.2d at 427). 

FN2. http://www.sec.gov/Arch ivesl edgar/ 

data! 

0655911000 IlJ4420407032623/v078819 .ht 

m. 

*9 As noted above, Lead Plaintiff understood 
from the outset that EVCI's inability to fund a 
significant cash settlement posed the greatest hurdle 

to the resolution of the Action. Stewart Decl. '\I 2. 
The Company's public filings reflected significant 
and growing operating losses and delisting of the 
Company's stock had been threatened as early as 
June 13, 2006.Id at'll 35. ATRS and Lead Counsel 

... ·-therefure devoted efforts to understanding EVCI's 
present and projected financial condition, as well as 

... the amount _of .available insurance, and to working 
to maximize the recovery that could be obtained for 
the Class. Id '11'11 35-36. On the basis of publicly 
available information and Lead Counsel's analysis. 
A TRS and Lead Counsel evaluated EVCI's 
settlement offers in order to ensure that the 
Settlement offered the maximum value for the 
Class. Id Lead Plaintiff and Lead Counsel believe, 
based on their understanding of EVCI's financial 
wherewithal, that the Company could not satisfy a 
judgment substantially in excess of the recovery 
obtained through the Settlement. Clark Decl. 'II 12; 
Stewart Dec!. '1137. 

f) The Range of Reasonableness of the Settlement 
Amount in Light of the Best Possible Recovery and 
in Light ofAll Risks ofLitigation 

In order to calculate the "best possible" 
recovery, the Court must assume complete victory 
on both liability and damages as to all class 
members on every claim asserted against each 
defendant in the Action. Courts agree that the 
determination of a "reasonable" settlement "is not 
susceptible of a single mathematical equation 
yielding a particularized sum." In re PaineWebber, 
171 F.R.D. at 130 (citation omitted); In re Union 
Carbide, 718 F.Supp. at 1103. Rather, "in any case 
there is a range of reasonableness with respect to a 
settlement." Newman v. Stein 464 F.2d at 693; 
Zerkle v_ Cleveland-Clifft Iron Co., 52 F.R.D. 151, 
159 (S.D.N.Y.1971). As the Second Circuit has 
stated "[t]he fact that a proposed settlement may 
only amount to a fraction of the potential recovery 
does not, in and of itself, mean that the proposed 
settlement is grossly inadequate and should be 
disapproved." Grinnell, 495 F.2d at 455. The 
Second Circuit further explained that, "[i]n fact 
there is no reason, at least in theory, why a 
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satisfactory settlement could not amount to a damages amounted 10 between $11 and $15 million. 
hundredth or even a thousandth part of a single Id. at ~~ 13-14. The proposed Settlement thus 
percent ofthe potential recovery ." Id. at 455 n.2. represents a recovery of between 51.5 and 70.2% of 

the damages that Defendants would likely have 
Despite the obstacles facing ATRS on the argued were incurred by the Class. 

......... - .... -- issues-nf liabiiity" and -damages, A TRS ·believes· that· 
it would be able to prove its claims and obtain a Accordingly, each of the Grinnell factors 

..._____ --- -_. _"Ilerdict. for.substantiaL damages. However,. that . --discussed. abo:ve .supports - approval of J:he 
verdict would likely be a pyrrhic victory. A TRS Settlement by this Court. 
and Lead Counsel concluded that EVCI simply 
could not satisfY such a judgment, and that 3. The Proposed Settlement Is the Product of 
continued litigation likely would have wasted the Informed Arm's-Length Negotiations and Is 
limited available insurance. Lead Plaintiff was only Presumptively Fair 
able to secure a recovery from the insurance "In appraising the fairness of a proposed 
policies through negotiation and settlement. When settlement, the view of experienced counsel 
the benefits of the guaranteed recoveries from favoring the settlement is 'entitled to great weight' 
Defendants are weighed against the risks of ... There is thus a strong initial presumption that the 
continued litigation, approval of the Settlement is compromise as negotiated herein under the [c]ourt's 
warranted. See In re "Agent Orange" Prod. Liab. supervision is fair and reasonable." In re Michael 
Lilig., 611 F.Supp. 1396, 1405 (E.D.N.Y.1985) Milium, 150 F.R.D. at 54; see also In re Union 
("much of the value of a settlement lies in the Carbide, 718 F.Supp. at 1103. As the court noted in 
ability to make funds available promptly"), approving the settlement in In re Sumitomo Copper 
modified on other grounds, 818 F.2d 179 (2d Wig: 
Cir.1987). 

So long as the integrity of the arm's-length 
*10 Given the obstacles and uncertainties negotiation process is preserved ... a strong 

attendant to this complex litigation, A TRS submits initial presumption of fairness attaches to the 
that the Settlement is well within the range of proposed settlement.' In re Paine Webber, 171 
reasonableness, and better for the Class than the F.R.D. at 125. As likewise staled by the Manual 
other possibilities, which could have been little or for Complex Litigation, a 'presumption of 
no recovery at all. Indeed, the Settlement yields a fairness, adequacy and reasonableness may 
significant recovery for the Class, particularly as a attach to a class settlement reached in 
percentage of the amounts that A TRS estimated to arm's-length negotiations between experienced, 
be the damages in the case. Specifically, Lead capable counsel after meaningful discovery.' 
Plaintiffs expert estimated that, assuming the jury Manual for Complex Litigation, Third ~ 30.42 
agreed with all of her data and assumptions, the (1995). 
maximum aggregate damages were approximately 
$22 million. See Nettesheim Decl. ~ 12. Thus, the 189 F.RD. at 280-81 (emphasis in original). 
recovery from the proposed Settlement represents As in Sumitomo, the parties to the Settlement 
35% of the maximum damages that ATRS could negotiated it at arm's-length. Thus, the presumption 
have recovered had the jury accepted its expert's of fairness "clearly attaches here." As discussed 
view of damages. Lead Plaintiffs expert also above and as set forth in the Stewart Declaration, 
concluded that Defendants' experts would tell the the Settlement was negotiated at arm's-length over 
jury that the Class did not suffer any compensable several weeks among Lead Counsel, in consultation 
damages at all or, even if the Class did, those with A TRS, and counsel for Defendants. See 

generally Stewart Decl. ~ 33. Accordingly, A TRS 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https://web2.westlaw .com/print/printstream.aspx?mt=3 94&prft=HTMLE&vr=2.0&destinati... 3/5/2014 

https://web2.westlaw
http:F.Supp.2d


Page 10 of18 
Case 1 :09-md-02017 -LAK-GWG Document 1380-1 Filed 03/11/14 Page 72 of 130 

Page 10 
Not Reported in F.Supp.2d, 2007 WL 2230177 (S.D.N.Y.) 
(Cite as: 2007 WL 2230177 (S.D.N.Y.» 

and Lead Counsel recommend that the Court 
approve the Settlement. 

B. The Plan OfAllocation Is Fair And Reasonable 
*11 "To warrant approval, the plan of 

"" _.. - -- -atlocatfon' must 'also' meet the standards by which 
the settlement was scrutinized-namely, it must be 

__......_... _fair. . .and. ..adequate." . .WorJdCom, 388. F.Supp.2d. at. 
344 (quoting Maley, 186 F.Supp.2d at 367). As 
numerous courts have held, a plan of allocation 
need not be perfect. RMED Int'l., Inc. v. Sloan's 
Supermarkets, Inc., No. 94 Civ. 5587 (PKL RLE), 
2000 WL 420548, at *2 (S.D.N.Y. Apr. 18, 2000) 
("aggregate damages in securities fraud cases are 
generally incapable of mathematical precision") 
(citing In re Oracle Sec. Litig., 829 F.Supp. 1176, 
1182 (N.D.CaI.1993»; see also In re Computron 
Software, Inc. Sec. Litig., 6 F .Supp.2d at 320; Class 
Plaintiffs v. City ofSeattle, 955 F.2d 1268, 1284-85 
(9th Cir.1992). Indeed, "[a]n allocation formula 
need only have a reasonable, rational basis, 
particularly if recommended by experienced and 
competent class counsel." WorldCom, 388 
F.Supp.2d at 344 (quoting Maley, 186 F.Supp.2d at 
367); accord In re NASDAQ, 2000 WL 37992 at *2. 

In determining whether a plan of allocation is 
fair, courts look primarily to the opinion of counsel. 
See Paine Webber, 171 F.R.D. at 133 ("[T]he 
adequacy of an allocation plan turns on whether 
counsel has properly apprised itself of the merits of 
all claims, and whether the proposed apportionment 
is fair and reasonable in light of that information."); 
see also In re Lloyd's American Trust Fund Litig., 
No. 96 cv 1262(RWS), 2002 WL 31663577, *18 
(S.D.N.Y. Nov. 26,2002); White v. NFL, 822 
F.Supp. 1389, 1420 (D.Minn.1993) (slating that 
"[t]he court ... affords considerable weight to the 
opinion of experienced and competent counsel that 
is based on their informed understanding of the 
legal and factual issues involved" in approving 
distribution of settlement proceeds). Here, the Plan 
of Allocation fully complies with these standards. 

Working with their damages expert. Lead 
Counsel has developed a Plan of Allocation that 

reflects in a simple and straightforward manner 
their damages theory of the case based upon their 
extensive investigation. See Nettesheim Dec!. ~, 
4-12, 15. The Plan of Allocation accounts for the 
degree of inflation of Evcr common stock caused 
by Defendants' alleged misconduct during the Class 
Period, and accounts for the extent to which that 

... inflation was. relieved. by_the corrective disclosures 
of the Company's true condition made prior to and 
at the end of the Class Period. As a result, the Plan 
of Allocation establishes a basis for calculating the 
"Recognized Claim" of each Class Member whose 
overall transactions in EVCI common stock during 
the Class Period resulted in a loss. 

Courts also consider the reaction of a class to a 
plan of allocation. See Maley, 186 F.supp.2d at 
367; Paine Webber, 171 F.R.D. at 126. The Notice 
described the proposed Plan of Allocation in detail, 
and indicated that the deadline for objecting to the 
Plan of Allocation was July 13, 2007. No 
objections to the Plan of Allocation have yet been 
received. Accordingly, the Plan of Allocation 
should be approved as fair, reasonable and adequate. 

C Certification of the Class for Settlement 
Purposes Is Proper and Necessary 

*12 For settlement purposes only, ATRS 
requests that the Court certifY the Class, which, 
with the exceptions set forth in , 1.4 of the 
Stipulation, consists of all persons who purchased 
or otherwise acquired EVCI common stock from 
August 14, 2003 through December 6, 2005. In the 
settlement context, class certification criteria are 
easily met because the class is unified by a common 
interest in a reasonable recovery. See Amchem 
Prods., Inc. v. Windsor, 521 U.S. 591 (1997). 
Although class action requirements must be met 
when certifYing a settlement class, the settlement 
must be taken into account. Id. Indeed, the Second 
Circuit has long acknowledged the propriety of 
certifYing a class solely for purposes of a class 
action settlement. See Weinberger v. Kendrick, 698 
F .2d 61.73 (2d Cir.1982); see also In re Baldwin 
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United Corp., 105 F.RD. 475, 478 (S.D.N.Y.1984). Rule 23(a)(I) requires that the class be so 
numerous that joinder of all members is 

Classes certified for settlement purposes, like impracticable. In this Circuit, "Numerosity is 
all other classes, must meet each of the presumed when a class consists of forty or more 
requirements set forth in Rule 23(a) and at least one members." In re Worldcom, Inc. Sec. Lttig., 219 
of1hree- requirements set forth in Rule- 23(b): 1nn- --_.F-.R.D: . -267;- 279 ·(RD.N. Y.20(3). And "[i]n 
Prudential Sec. Inc. P'ships Litig., 163 F.R.D. 200, 

. 205.... .(S.D.N.Y.1995)._. In analyzing. the_ -class 
certification requirements, the Second Circuit "has 
directed district courts to apply Rule 23 according 
to a liberal rather than a restrictive interpretation 
and has explicitly noted its preference for class 
certification in securities cases." In re Nortel 
Networks Corp. Sec. Litig., No. 01 Civ. 
1855(RMB). 2003 WL 22077464, at *2 (S.D.N.Y. 
Sept. 8, 2003) (citations omitted). In determining 
whether to certify a class, courts must refrain from 
examining the underlying merits of the case unless 
they are relevant to the class certification 
requirements. See, e.g., In re Liven!, Inc. 
Noteholders Sec. Litig., 211 F.R.D. 219, 221 
(S.D.N.Y.2002) ("In determining the propriety of a 
class action, the question is not whether the 
plaintiff or plaintiffs have stated a cause of action 
or will prevail on the merits, but rather whether the 
requirements of Rule 23 are met") (quoting Eisen v. 
Carlisle & Jacquelin, 417 U.S. 156, 178 (1974». 
As relevant here, while the "some showing" 
standard is no longer appropriate, a district court 
must continue to refrain from making "a merits 
inquiry unrelated to a specific Rule 23 
requirement" in evaluating whether to certify a 
class, In re Initial Pub. Offering Sec. LiUg., 471 
F.3d 24, 35 (2d Cir.2006) (emphasis in original); 
see also Hnot v. Willis Group Holdings Ltd, No. 01 
Civ. 6558(GEL), 2007 WL 749675, at *4 (S.D.N.Y. 
Mar. 8, 2007) (Lynch.J.) ("[the court] was not 
required 'to make a preliminary inquiry into the 
merits of a case in order to determine whether it 
may be maintained as a class action[.]") (emphasis 
in original). Under these standards, the proposed 
Settlement Class meets the requirements of Rule 23 
and should be certified for purposes of the 
Settlement. 

securities fraud class actions relating to publicly 
.owned.. and llationally _.listed corporations, the 
numerosity requirement may be satisfied by a 
showing that a large number of shares were 
outstanding and traded during the relevant period." 
Teachers Ret. Sys. of Louisiana v. ACLN Ltd, No. 
01-CV-11814 (LAP), 2004 WL 2997957, at *3 
(S.D.N.Y. Dec. 27, 2004) (internal quotation marks 
omitted). Here, EVCI's shares traded on NASDAQ, 
and, as of December 6, 2005, 12,596.000 such 
shares were outstanding. EVCl had hundreds of 
thousands of shares traded during the Class Period, 
and, accordingly, the Class contains many 
thousands of persons. 

*13 Rule 23(a)(2) requires that there be 
"questions of law or fact common to the class." In 
securities fraud litigation, the commonality 
requirement is applied permissively_ See ACLN, 
2004 WL 2997957, at *4; In re Vivendi Sec. Litig, 
No. 02 Civ 5571 (RJH), 2007 WL 861147, at *6 
(S.D.N.Y. March 22, 2007) (quoting Nortel. 2003 
WL 22077464, at *3). Not every question of law or 
fact must be common to every class member. See, 
e.g., ACLN, 2004 WL 2997957, at *4. Where 
plaintiffs allege that class members have been 
injured by the same fraudulent scheme, the 
commonality requirement is satisfied. See. e.g., 
Berwecky v. Bear, Stearns & Co., 197 F.R.D. 65, 
68 (S.D.N.Y.2000) (commonality requirement met 
where plaintiffs alleged that "the defendants ... 
entered into a scheme to defraud investors of the 
securities of the promoted companies by engaging 
in 'parking' of securities, unauthorized purchases, 
and other fraudulent practices"). As set forth in 
paragraph 27 of the Complaint, this case presents 
several common issues of Jaw and fact. "Where, as 
here, Lead Plaintiff has alleged a common course of 
fraudulent conduct, which has allegedly caused all 
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members of the Class to suffer damages, 
commonality is satisfied." ACLN, 2004 WL 
2997957, at *4; accord In re Oxford Health Plans. 
191 F.R.D. 369, 374 (S.D.N.Y.2000). 
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subdivisions of Rule 23(b). The Class satisfies the 
requirements of Rule 23(b)(3), which provides that 
a class action may be maintained "if the 
prerequisites of subdivision (a) are satisfied, and in 
addition ... the court finds that the questions of law 

-- -. Rule- 23(a)(3) requires that plaintiffs' claims be-.... or- fact common to the 'members of the class 
typical of the class' claims. Courts have emphasized 
that the __ ty.picality.. requirement is-not-demanding,---.-­
and that "[t]ypicality 'does not require that the 
factual background of each named plaintiffs claim 
be identical to that of all class members.' " ACLN, 
2004 WL 2997957, at *4 (quotation omitted). Here, 
the claims asserted by the A TRS are typical, if not 
identical, to the claims of the other Class members. 
A TRS alleges that Defendants violated the 
Exchange Act by issuing public statements and 
documents that misrepresented or omitted material 
facts. ATRS also alleges that it and the Class paid 
artificially inflated prices for EVCI stock as a result 
of Defendants' material misrepresentations and 
omissions. Those claims are thus based upon 
precisely the same theories and will be proven by 
precisely the same evidence. Accordingly, ATRS 
satisfies typicality under Rule 23(a)(3). 

Rule 23(a)( 4) requires that plaintiffs fairly and 
adequately protect the interests of the class. This 
requirement is comprised of two factors: (1) that 
the class representatives' attorneys are qualified, 
experienced and generally able to conduct the 
litigation; and (2) that the suit is not collusive, and 
plaintiffs' interests are not antagonistic to those of 
the other members of the class. See, e.g., ACLN, 
2004 WL 2997957, at *4. BLB & G was previously 
approved as Lead Counsel by the Court. Lead 
Counsel is qualified and able to conduct the 
litigation, based on its extensive experience in 
securities class action litigation and successful 
prosecution of many of the most significant class 
actions under the PSLRA. In addition, there is no 
antagonism between A TRS and the Class. Lead 
Plaintiff and all Class Members have suffered 
losses as a result of their transactions in EVCI 
common stock during the Class Period. 

*14 A class action also must satisfY one of the 

predominate over any questions affecting only 
individual members, ..and.that a class action is 
superior to other available methods for the fair and 
efficient adjudication of the controversy." Where, 
as here, ATRS alleges that Defendants engaged in 
misrepresentations causing inflation in the price of 
stock, which is alleged to violate the federal 
securities laws, the issues of law and fact that flow 
from these activities predominate over any 
individual issue in a class action. See Amchem. 521 
U.S. at 625 ("[p]redominance is a test readily met 
... [in] cases alleging ... securities fraud"); Cromer 
Fin. Ltd v. Berger, 205 F.R.D. 113, 127 
(S.D.N.Y.2003) (same). 

A class action also is superior to other methods 
of adjudication, and is particularly appropriate for 
addressing claims of violations of the securities 
laws. Most violations of the federal securities laws, 
such as those alleged here, inflict economic injury 
on large numbers of geographically dispersed 
persons to such an extent that the cost of pursuing 
individual litigation to seek recovery against well­
financed, multiple adversaries is not feasible. See 
ACLN, 2004 WL 2997957, at *9 (" '[S]ecurities 
suits such as this easily satisfY the superiority 
requirement of Rule 23 ... Multiple lawsuits would 
be costly and inefficient, and the exclusion of class 
members who cannot afford separate representation 
would neither be 'fair' nor an adjudication of their 
claims.' ") (quoting Blech Sec. Litig., 187 F.R.D. at 
107». 

The four factors specified in Rule 23(b)(3) 
favor class certification. First, there is no indication 
that members of the Class would prefer to 
individually control the prosecution of their claims; 
any who do have the opportunity to opt out or be 
represented by counsel of their own choice. Second, 
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the court is unaware of any other class action 
litigation concerning the false statements and 
omissions alleged here against Defendants. Third, it 
is clearly desirable to concentrate the litigation in 
one forum in order to avoid inconsistent 

.. .... -- - . --adjudications··-·anct- thus' promote . fairness and' 
efficient use of the judicial system. Fourth, this 
case..presents. fiO_unusuaLdifficulties in management. 
of the Class action or notice to the Class. Lead 
Counsel and the courts have handled numerous 
similar actions; in fact, settlement sets up a very 
efficient and workable means of administering 
claims to resolve this action. 

For all the foregoing reasons, the Settlement is 
approved. 

IV. COUNSEL, FEES AND DISBURSEMENTS 
A. The Requested Fee is Fair and Reasonable 

1. The Percentage-Based Fee Application 
Comports with the Legal Standards Governing 
Awards ofAttorneys' Fees in this Circuit 

*15 It is well-settled that attorneys who 
represent a class and achieve a benefit for class 
members are entitled to be compensated for their 
services. The Supreme Court has recognized that "a 
lawyer who recovers a common fund for the benefit 
of persons other than ... his client is entitled to a 
reasonable attorney's fee from the fund as a whole." 
Boeing Co. v. Van Gemert, 444 U.S. 472, 478 
(1980): Savoie v. Merchants Bank, 84 F.3d 52, 56 
(2d Cir.1996). The Supreme Court has further 
emphasized that private securities actions, such as 
the instant action, provide " 'a most effective 
weapon in the enforcement' of the securities laws 
and are 'a necessary supplement to [SEC] action.' " 
Bateman Eichler, Hill Richards. Inc. v. Berner., 
472 U.S. 299, 310(1985) (quoting, J.I. Case Co. v. 
Borak, 377 U.S. 426, 432 (1964»; accord Tellabs, 
Inc. v. Makar Issues & Rights, Lid, No. 06-484, ­
--S.Ct. ----, 2007 WL 1773208, at *4 (June 21, 
2007) ("This Court has long recognized that 
meritorious private actions to enforce federal 
antifraud securities laws are an essential 
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supplement to criminal prosecutions and civil 
enforcement actions brought, respectively, by the 
Department of Justice and the Securities and 
Exchange Commission ."); see id at *8 n.4 
("Nothing in the Act, we have previously noted, 
ccasts "doubt "on"-the---conclusion'that private' 
securities litigation [i]s an indispensable tool with 
:which .defrauded ... investors . can recover their 
losses'-a matter crucial to the integrity of domestic 
capital markets.") (citation omitted). 

The Second Circuit has recently confinned that 
counsel who creates a substantial benefit for a class 
is entitled to a commensurate award of fees. In 
Wal-Mart Stores Inc. v. Visa USA, 396 F.3d 96. 
122 (2d Cir.2005), cert. denied sub nom. 
Leonardo's Pizza by the Slice Inc. v. Wal-Mart 
Stores Inc., 544 U.S. 1044 (2005), the Court of 
Appeals noted that fees may be awarded under 
either the lodestar or percentage of the fund 
methods, but that "the trend in this Circuit is toward 
the percentage method." This is consistent with the 
line of cases in which the Supreme Court held that 
in the case of a common fund, the fee awarded 
should be detennined on a percentage-of-recovery 
basis. See Trustees v. Greenough, 105 U.S. 527, 
532 (1882): Central R.R & Banking Co. v.. Pettus, 
113 U.S. 116, 124-25 (1885); Sprague v. Ticonic 
Nat'l Bank, 307 U.S. 161, 165-70 (1939). In Blum 
v. Stenson, 465 U.S. 886, 900 n.l6 (1984), the 
Supreme Court slated that "under the 'common 
fund doctrine,' ... a reasonable fee is based on a 
percentage of the fund bestowed on the class." This 
also is consistent with the trend of district courts 
within this Circuit to utilize the percentage of 
recovery approach when calculating attorneys' fees 
in common fund cases. See, ecg., Maley v. Del 
Global Techs. Corp., 186 F.Supp.2d 358, 370 
(S.D.N.Y.2002) ("the trend within this Circuit is to 
use the percentage of recovery method to calculate 
fee awards to class counsel" in common fund cases) 
(McMahon, J.); In re Am. Bank Note Holographies, 
Inc. Sec Litig., 127 F.Supp.2d 418, 431 
(S.D.N.Y.2001) (same). 
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*16 In his opinion in In re Lloyd's American 

Trust Fund Litigation. 96 Civ. 1262, 2002 WL 

31663577 (S.D.N.Y. Nov. 26, 2002), Judge Sweet, 

who awarded class counsel 28% of the settlement 

fund using the percentage method, noted: 


The percentage method directly aligns the 
.... .interests.of the.class-and.its counsel and provides­

a powerful incentive for the efficient prosecution 
and early resolution of litigation, which clearly 
benefits both litigants and the judicial system. 
The percentage approach is also the most 
efficient means of rewarding the work of class 
action attorneys, and avoids the wasteful and 
burdensome process-to both counsel and the 
courts-of preparing and evaluating fee petitions, 
which the Third Circuit Task Force described as 
"cumbersome, enervating, and often surrealistic." 

Id at *25 (quoting "Court Awarded Attorney 

Fees," Report of the Third Circuit Task Force 

(Arthur F. Miller, Reporter) reprinted in 108 F.RD. 

237, 258 (3d Cir.1985)).FN3 In addition, the 

PSLRA implicitly supports the use of the 

percentage of the fund method. See 15 U.S.C. § 

78u-4(a)(6) ("[t]otal attorneys' fees and expenses 

awarded by the court to counsel for the plaintiff 

class shall not exceed a reasonable percentage of 

the amount of any damages and prejudgment 

interest actually paid to the class"). 


FN3. For many years, courts within this 
Circuit recognized that "Support for the 
lodestar/multiplier approach in common 
fund cases has eroded, and there has been a 
'groundswell of support for mandating a 
percentage-of-the-fund approach' in the 
common fund cases." In re Sumitomo 
Copper Litig., 74 F.Supp.2d 393, 397 
(S.D.N.Y.1999) (citation omitted, 
emphasis in original); accord In re 
NASDAQ, 187 F.R.D. at 465, 489 
(S.D.N.Y.1998) (chronicling and 
discussing strong support for percentage of 
recovery method). The trend among circuit 
courts is to utilize the percentage of 
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recovery method, which has been 
expressly adopted in the vast majority of 
circuits (the First, Third, Sixth, Seventh, 
Ninth, Tenth, Eleventh and District of 
Columbia Circuits) as an appropriate 

·method '-for determining an award of 
attorneys' fees. See In re Thirteen Appeals 
Ar.ising .0111. of the.&n Juan Dupont Plaza 
Hotel Fire Litig., 56 F.3d 295, 305 (lst 
Cir.1995) (permitting use of percentage 
method; "Contrary to popular belief, it is 
the lodestar method, not the [percentage] 
method, that breaks from precedent-"); In 
re Gen. Motors Corp. Pick-Up Truck Fuel 
Tank Prods, Liab. Litig. 55 F.3d 768, 
821-22 (3d Cir.1995); Gottlieb v. Barry, 43 
F.3d 474, 487 (10th Cir.l994) (authorizing 
percentage and holding that use of 
lodestar/multiplier method was abuse of 
discretion); Florin v. Nationsbank of 
Georgia, NA., 34 F.3d 560, 564-65 (7th 
Cir.1994) (percentage approach is 
appropriate in common fund case); Torrisi 
v. Tucson Elec. Power Co., 8 F.3d 1370, 
1376-77 (9th Cir.1993) (percentage 
approach appropriate); Rawlings v. 
Prudential-Bache Props., inc., 9 F.3d 513, 
515-16 (6th Cir.l993); Swedish Hasp. 
Corp., v. Shalala, 1 F.3d 1261, 1271 
(D.C.Cir.1993) ("a percentage-of-the-fund 
method is the appropriate mechanism for 
determining the attorney fees award in 
common fund cases"); Camden I Condo. 
Ass'n. v. Dunkle, 946 F.2d 768, 774 (lIth 
Cir.1991) (percentage approach applicable). 

From a public policy perspective, the 
percentage method is the most efficient means of 
compensating the work of class action attorneys. It 
does not waste judicial resources analyzing 
thousands of hours of work, where counsel obtained 
a superior result. In re Agent Orange Prod Liab. 
Litig, 611 F.Supp. 1296, 1306 (E.D.N.Y.1985) 
(criticizing lodestar approach as one that "lends to 
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encourage excess discovery, delays and late 
settlements, while it discourages rapid, efficient and 
cheaper resolution of litigation"), affd in pari, rev'd 
in part on other grounds, 818 F.2d 226 (2d 
Cir.1987); accord Goldberger v. Integrated Res., 
Inc., 209 F.3d 43, 49 (2d Cir.2000)'{comparing­
lodestar analysis to ''resurrect[ing] the ghQst of 

, .. , Ebenezer,. Scrooge~ .. c.ornpelling district .. courts _.to _, 
engage in a gimlet-eyed review .of line-item fee 
audits"). In addition, a percentage method is 
cDnsistent with and, indeed, is intended tD mirrDr, 
practice in the private marketplace where 
contingent fee attorneys typically negDtiate 
percentage fee arrangements with their clients. See 
Am. Bank Note, 127 F.Supp.2d at 432 (citing In re 
Sumitomo, 74 F.Supp.2d at 397). 

The fee request here is based on the percentage 
methDd because that is what Lead Plaintiff chQse as 
the methDd fDr determining the fees that Lead 
CQunsel could seek. Since passage .of the PSLRA, 
ceurts have found such an agreement between fully 
infQrmed lead plaintiffs and their counsel tD be 
presumptively reasenable. In re Cendant Corp. 
Litig., 264 F.3d 201, 282 (3d Cir.2001): accord In 
re Lucent, 327 F. Supp, 2d at 433-34; In re Global 
Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 466 
(S.D.N.Y.2004) (Lynch, 1.) (citing Cendant for the 
proposition that "in class action cases under the 
PSLRA, courts presume fee requests submitted 
pursuant tD a retainer agreement negQtiated at arm's 
length between lead plaintiff and lead counsel are 
reasDnable"). The Third Circuit stated in Cendanl 
that passage of the PSLRA "shift[ed] the 
underpinnings .of .our class action attDrneys' fees 
jurisprudence in the securities area." 264 F.3d at 
276, 282.FN4 And recently in WorldCom, Judge 
CDte fDund. "When class cDunsel in a securities 
lawsuit have negotiated an arm's-length agreement 
with a sDphisticated lead plaintiff pDssessing a large 
stake in the litigatiDn, and when that lead plaintiff 
endorses the application fDllowing c1ese 
supervision of the litigation, the CDUrt should give 
the terms .of that agreement great weight." In re 
WorldCom, Inc, Sec. Litig, 388 F.Supp.2d 319, 353 

(S.D.N.Y.2005). Indeed, in an earlier .opinIOn 
concerning the first of the two fee requests in that 
case, Judge Cole noted that public policy 
considerations supported the award, as the lead 
plaintiff, a large public pension fund, had 

- --- -'''cQnscientiDusly'' 'supervised the wDrk .of lead 
counsel, and had given its endorsement to the fee 

.Iequest.Jn re WorldCom. Inc. Sec. Lilig, No. 02 
Civ. 3288(DLC), 2004 WL 2591402, at *20 
(S.D.N.Y. Nev. 12.2004). Here an experienced 
public pensien fund was invDlved in all significant 
aspects of the prosecutiDn and settlement .of the 
Action, and negotiated a belew-"benchmark" fee 
agreement after evaluating the actual efforts put 
forth, and the results obtained, by Lead Counsel. 

FN4. See also id. at 276 (in enacting the 
PSLRA. CQngress expressed its strong 
belief that an institutienal lead plaintiff 
would be in a better position than the court 
to protect the interests .of the class by 
mDnitoring lead ceunsel throughout the 
litigation and by negDtiating a reasonable 
fee for counsel's representatien). As the 
Third Circuit in Cendant stated: "[U]nder 
the PSLRA, CDurts ShDUld accDrd a 
presumptiDn of reasDnableness tD any fee 
request submitted pursuant tQ a retainer 
agreement that was entered into between a 
properly-selected lead plaintiff and a 
prDperly-selected lead counsel... This 
presumption will ensure that the lead 
plaintiff, not the cDurt, functions as the 
class's primary agent vis-a-vis its lawyers." 
264 F.3d at 282; accord Global Crossing, 
225 F.R.D. at 468 & n.16 (quDting 
PrQfessors Geoffrey Miller of NYU Law 
Scheel and Arthur Miller .of Harvard Law 
SChDOl, "both of whom have significant 
expertise in securities class action 
settlements and attorney fee awards," for 
the propositiDn that such fee agreements 
are "prima facie evidence .of the 
reasenableness .of a fee calculated 
accDrding tD its terms," and that such 
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negotiations are "precisely the type of 
bargaining that the PSLRA anticipated and 
to which a court reasonably may give 
substantial deference"); see also In re AT 
& T Corp. Sec. Wig., 455 F.3d 160, 169 

........ "-(3d"'Cir:20M}-(aiTrrmitrg' reasonableness-'of 
fees awarded by district court, and 
emphasizing.__that the. presumption _ of 
reasonableness afforded to retainer 
agreements between properly selected lead 
plaintiffs and properly selected lead 
counsel does not diminish court's 
responsibility to closely scrutinize fee 
arrangements). 

*17 Significantly, the percentage-based fees 
requested here also are fair and reasonable when 
measured against fees awarded in other cases. 
Indeed, in some cases that have resulted in 
settlements in the hundreds of millions of dollars, 
courts have awarded fees in the range of 25% of the 
recovery,FN5 And, as this Court observed in 
approving the 33 1/3 % fee requested in Moley, 
which settled for $11.5 million (in cash, a 
promissory note and equity) while motions to 
dismiss were pending, "Courts in this and nearby 
Districts have recently awarded 33 113 % in 
securities class actions where there has been a 
significant monetary recovery early on in the 
litigation." 186 F.Supp.2d at 368 (citing cases). 
When judged against these awards, the actual fee 
request of 18%, negotiated after the results obtained 
were evaluated, is fair and reasonable. 

FN5. See. e.g., In re Lucent Techs., Inc 
Sec. Litig., 327 F.Supp.2d 426 
(D.N.J.2004) (17% fee awarded on 
recovery of $517 million); In re 
DaimlerChrysler AC Sec. LUig., No. 
00-0993(KAJ) (D.Del. Feb. 5.2004) 
(22.5% fee awarded on recovery of $300 
million); In re Oxford Health Plans. Inc. 
Sec Litig., MDL 1222, 2003 U.S. Dist. 
Lexis 26795 (S.D.N.Y. June 12, 2003) 
(28% fee awarded on recovery of $300 
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million); see also Lucent, 327 F.Supp.2d at 
439-41 (compiling cases). 

2. The Requested Fees Are Reasonable as 
Measured by the Grinnell Factors 

In 'determining''ll reasonable fee, the Second 
Circuit has advised courts to be guided by the 
traditional .factors . set _forth in City of Detroit v. 
Grinnell Corp., 495 F.2d 448 (2d Cir.1974). As 
shown above, every one of those factors supports 
the fee request. 

3. The Lodestar Cross-Check 
The Second Circuit encourages the practice of 

performing a lodestar "cross-check" on the 
reasonableness of a fee award based on the 
percentage approach, The lodestar is calculated by 
multiplying the number of hours expended on the 
entire litigation by a particular attorney by his or 
her current hourly rate. The lodestar multiplier 
enhances the lodestar figure "by an appropriate 
multiplier to reflect litigation risk, the complexity 
of the issues, the contingent nature of the 
engagement, the skill of the attorneys, and other 
factors." In re Global Crossing Sec. & ERISA 
Wig, 225 F.R.D. 436, 466 (S.D.N.Y.2004).FN6 
The lodestar here, through June 30, 2007, was 
$569,203.75. Stewart Dec!. ~ 56. This represents 
1,334.75 hours expended by attorneys and 
paraprofessionals during the fourteen months of 
litigation in this case. Id The requested fee would 
represent a multiplier of2.43.Id 

FN6. The hourly billing rate to be applied 
is the hourly rate that is normally charged 
in the community where the counsel 
practices, i.e., the "market rate." See Blum, 
465 U.S. at 895; Hensley v. Eckerhart, 461 
U.S. 424, 447 (1983) (Brcnnan, J" 
concurring in part, dissenting in part) 
("market standards should prevail"); 
Luciano v. Olsten Corp., 109 F.3d 111, 
115 (2d Cir.1997) ("[t]he 'lodestar' figure 
should be 'in line with those [rates] 
prevailing in the community for similar 
services by lawyers of reasonably 
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comparable skill, experience, and 
reputation' " (citing Blum, 465 U.S. at 896 
n.lI». In addition, the Supreme Court and 
other courts have held that the use of 
current rates is proper since such rates 

. '.. .._...- .. _... _.• " ---- ..··-more---adequately -'compensate for inflation 
and loss of use of funds. Missouri v. 
Jenkins. __ 49Lll.S. 274, 283.,284 (1989); 
New York State Ass'n for Retarded 
Children, Inc. v. Carey. 711 F.2d 1136, 
1153 (2d Cir.I983) (use of current rates 
appropriate where services were provided 
within two to three years offee application). 

Lead Counsel's approach resulted in an 
outstanding recovery for the Class now, rather than 
obtaining the same, or a lesser, or perhaps no 
recovery after incurring substantial amounts of time 
and resources and jeopardizing EVCI's survival. 
Given the Company's limited financial wherewithal 
and the wasting nature of its insurance policies, 
Lead Counsel maximized the Class's recovery. 
Accordingly, a lodestar multiplier of 2.48 is 
justified here, and is within the range found to be 
reasonable by courts that have used lodestar cross 
checks in complex class actions with outstanding 
results in the face of substantial risks. See, e.g., 
Charier Comms .• 2005 WL 4045741 at *18 (finding 
that a multiplier of 5.61 "falls within the range of 
multipliers found reasonable for cross-check 
purposes by courts in other similar actions, and is 
fully justified here given the effort required, the 
hurdles faced and overcome, and the results 
achieved"); In re Rite Aid Corp. Sec Litig.. MDL 
No. 1360, 2005 WL 69746] at *2-3 (E.D.Pa. Mar. 
24, 2005) (multiplier of 6.96); In re Xcel Energy. 
Inc., Sec., Derivative & "ERISA" Litig, 364 
F.Supp.2d 980 (D.Minn.2005) (multiplier of 4.7); 
In re Cendant Corp. Prides Litig., 51 F.Supp.2d 
537 (D.N.J.1999), vacated and remanded. 243 F.3d 
722 (3d Cir.2001), on remand, No. 98-2819 (D.N.J. 
June 11, 2002) (multiplier of 5.28); Di Giacomo v. 
Plains All Am. Pipeline, Nos. H-99-4137, H­
99-4212, 2001 WL 3463337 at *10 (S.D.Tex. Dec. 
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18, 2001) (multiplier of 5.3); Roberts v. Texaco. 
Inc., 979 F.Supp. 185, 197 (S.D.N.Y.1997) 
(multiplier of 5.5). FN7 Thus, the "cross-check" 
confirms the reasonableness of the percentage 
sought here. See Maley, 186 F.Supp.2d at 371. 

FN7. Lodestar multipliers of nearly 5 have 
..... been. deemed. ~common" by. courts in this 

District. See In re NASDAQ. 187 F.R.D. at 
489 (Judge Sweet approving fee 
representing 14% of $1.027 billion 
settlement representing a multiplier of 
3.97, and noting that lodestar multiples of 
between 3 and 4.5 are common); In re 
Sumintomo Copper Litig., 74 F.Supp.2d 
393, 399 (S.D.N.Y.1999) (awarding a 
27.5% fee and finding multipliers of 3 to 
4.5 to be common). 

B. Plaintiffs' Counsel Should Be Reimbursed For 
Expenses Reasonably Incurred In Connection 
With This Action 

*18 Reimbursement of expenses to counsel to 
create a common fund is appropriate. See In re 
Arakis Energy Corp., Sec. Litig, No. 95 CV 3431, 
2001 WL 1590512. at *17 n.12 (E.D.N.Y. Oct. 31, 
2001) ("Courts in the Second Circuit normally 
grant expense requests in common fund cases as a 
matter of course"); In re McDonnell Douglas 
Equip. Leasing Sec. Wig., 842 F.Supp. 733, 746 
(S.D.N.Y.1994); Miltland Raleigh-Durham v. 
Myers. 840 F.Supp. 235, 239 (S.D.N.Y.1993) 
("Attorneys may be compensated for reasonable 
out-of-pocket expenses incurred and customarily 
charged to their clients, as long as they 'were 
incidental and necessary to the representation' of 
those clients") (citation omitted). The Stewart 
Declaration (~'l 66-70) summarizes that Lead 
Counsel incurred $51,268.27 in "reimbursable" 
expenses on behalf of the Class in the prosecution 
of the Action. Of those expenses, 80% were 
incurred for Lead Plaintiffs damages expert 
($28,225) and for online legal and factual research 
($12,658.12). The expenses incurred were essential 
10 the successful prosecution and resolution of this 
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Action. The expenses are reasonable and are 

approved. 


v. CONCLUSION 
Lead Counsel should submit a form of 

.. judgment for entry· by the Clerk of the Court, . 
whereupon this matter can be closed. 

S.D.N.Y.,2007. 

In re EVCI Career Colleges Holding Corp. 

Securities Litigation 

Not Reported in F.Supp.2d, 2007 WL 2230177 

(S.D.N.Y.) 
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United States District Court, 
S.D. New York. 

In re EXCESS VALUE INSURANCE 
, "COVERA.GE UTIGATION 

No. M-21~84RMB, MDL-1339. 

July 30, 2004. 


DECISION AND ORDER APPROVING MDL 
SETTLEMENT 

BERMAN,J. 
*1 THIS DOCUMENT RELATES TO: ALL 

ACTIONS 

I. Introduction 
This consolidated multidistrict litigation 

("MDL") involves some 27 separate class actions 
brought against United Parcel Service, Inc. ("UPS") 
and related defendants (together, "Defendants") in 
state and federal courts throughout the United 
States by purchasers of "excess value" shipping 
insurance ("EVIC") offered by UPS ("Plaintiffs" or 
the "Class" or "Class Members"),FNl 

FNI. The Court assumes familiarity with 
the factual and procedural history of this 
case, as set forth in its prior decisions. See 
In re EVIC Class Action Litig, No. 
M-21-84, 02 Civ. 2703, MDL-1339, 00 
Civ. 3811, 2002 WL 1766554 (S.D.N.Y. 
July 31, 2002) (granting in part and 
denying in part Defendants' motion to 
dismiss); Stein Jewelry Co. v. United 
Parcel Service, Inc., 228 F.Supp.2d 304 
(S.D.N.Y.2002) (granting in part and 
denying in part Defendants' motion to 
dismiss related actions) (together, the "July 
30, 2002 Decisions and Orders"). 

On April 20, 2004, Plaintiffs moved (I) 
pursuant to Rule 23( e) of the Federal Rules of Civil 
Procedure ("Fed. R. Civ.P.") for final approval of 
settlement of this action as (originally) proposed on 
December 31, 2003 ("Settlement"); (2) pursuant to 

Fed R. Civ. P. 23(h) and 54(d)(2) for an award of 
attorneys' fees and expenses to Plaintiffs' counsel 
("Class Counsel") in the amount of $19,340,000 .00 
("Class Counsel's Fee Application"); and (3) for an 
award of $160,000 as incentive compensation 
("Incentive Compensation") to the Class 
representatives ("Class Representatives").FN2 (See 
Plaintiffs' Memorandum in Support of the Final 
Approval of the Proposed Settlement, dated April 
20, 2004 ("Pl.Settle.Mem."); Plaintiffs' 
Memorandum in Support of the Joint Application 
of Plaintiffs' Counsel for an Award of Attorneys' 
Fees, Reimbursement of Expenses and an Award of 
Incentive Compensation to the Class 
Representatives, dated April 20, 2004 ("PI. Fee 
Mem."); Defendants' Memorandum in Support of 
Final Approval of Settlement, dated April 21, 2004 
("Def.Mem."). ) 

FN2. Fee Applications have also been 
submitted by counsel to certain Class 
Members ("Objectors") who had filed 
objections ("Objections") to the Settlement 
and Class Counsel's Fee Application, 
including counsel for Stainless Systems 
Corp. ("Stainless Systems"), who seeks an 
award of $183,100 in attorneys' fees and 
$2,084.27 in costs (Memorandum in 
Support of Motion for A ward of Attorneys' 
Fees and Costs to Counsel for Stainless 
Systems Corp., dated July 5, 2004 
("Stainless Fee Mem.")), and counsel for 
Objectors Reller, Inc., Meredith 
Whittington, Jeanine M. Schweinberg, Ann 
Reid Warrington, William McGrath, Paul 
Redd, John P. Hale, Jr., Sound Deals, Inc., 
Digital Playroom, Inc., Kearney D. 
Hutsler, P.C., Joel Shapiro, and 
Transnational News Co., Inc. (the 
"Coordinated Objectors"), who seek an 
award of attorneys' fees and expenses in 
the amount of $500,000 (Petition For An 
A ward of Attorney's Fees and Expenses By 
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Coordinated Objectors' Counsel, dated July 
9, 2004 ("Coord. Obj. Fee Mem."), at 8) 
(together, the "Objectors' Counsel's Fee 
Applications"). 

For the reasons set forth below, the motion for ­
final approval of the Settlement is granted; the 

.. motions .to withdraw. Objections to the Settlement, 
are granted; and the Court defers consideration of 
Class Counsel's Fee Application, the motion for an 
award of Incentive Compensation to the Class 
Representatives, and Objectors' Counsel's Fee 
Applications. 

II. Background 
On April 13, 2000, the Judicial Panel on 


Multidistrict Litigation ("MDL Panel") 

consolidated before this Court purported class 

actions filed as early as 1998 asserting claims 

relating to the UPS program of selling EVIC.FN3 

Many of the actions were prompted in part at least 

by an August 1999 United States Tax Court ruling 

which found that UPS improperly had established a 

Bermuda insurance company in connection with its 

EVIC program to avoid income taxes (the "Tax 

Court Ruling"). See UPS of America, Inc. v. 

Commissioner, No. 15993-95, 1999 WL 592696 

(U.S. Tax Ct. Aug. 9, 1999) ("With respect to the 

restructuring of the excess value income, we have 

found that petitioner engaged in ongoing sham 

transactions devoid of economic substance during 

the year at issue."). Following the Tax Court 

Ruling, class action lawsuits were initiated against 

UPS alleging, among other things, fraud, breach of 

contract, insurance regulatory deficiencies, 

excessive rates, RICO violations, and that UPS 

"violated federal antitrust laws .... in the package 

transportation insurance market by steering 

shippers to purchase excess value insurance from 

UPS at supracompetitive rates." (Affidavit of 

Stanley M. Chesley, dated April 20, 2004 ("Chesley 

A ff."), ~~ 3-4.} Plaintiffs asserted claims under, 

inter alia, the Racketeer Influenced and Corrupt 

Organizations Act (RICO), 18 U.s.c. §§ 1962(c) & 

(d); federal antitrust laws, 15 U.S.C. §§ 2, 18; state 


consumer protection and insurance statutes; and 
state common law. See In re EVIC, 2002 WL 
1766554, at *1-2. 

FN3. On July 7, 2000, the Court entered a 
Case Management Order" ,. which .­
established, among other things, the 
procedure .. for handling "newly filed or 
transferred actions," "an organizational 
structure for plaintiffs' counsel," the 
schedule for filing a consolidated amended 
complaint and motions to dismiss, and the 
procedure for filing and docketing 
pleadings and other papers. ("Case 
Management Order," dated July 7, 2000.) 

*2 As noted in the Court's July 30, 2002 
Decisions and Orders, on June 20, 2001 the United 
States Court of Appeals for the Eleventh Circuit 
reversed the Tax Court Ruling, impacting Plaintiffs' 
claims in this case: "We therefore conclude that 
UPS's restructuring of its excess-value business had 
both real economic effects and a business purpose, 
and it therefore under our precedent had sufficient 
economic substance to merit respect in taxation. It 
follows that the tax court improperly imposed 
penalties and enhanced interest on UPS for 
engaging in a sham transaction." UPS of Am.. Inc. 
v. Commissioner, 254 F.3d 1014, 1020 (lIth 
Cir.2001), cited in In re EVIC. 2002 WL 1766554, 
at *3 n. 11 (emphasis added). 

The Court's July 30, 2002 Decisions and 
Orders further impacted several of Plaintiffs' 
claims. See In re EVIC, 2002 WL 1766554; Stein 
Jewelry, 228 F.Supp.2d at 307-08. That is, the 
Court (1) dismissed on federal preemption grounds 
all claims from January 1, 1984 through August 25, 
1994, see In re EVIC, 2002 WL 1766554, at *7 
("The Court finds that the filed tariff doctrine bars 
all claims asserted ... for the period January 1, 1984 
to August 26, 1994"); and (2) dismissed all claims 
for violations of state consumer protection statutes 
and for civil conspiracy, unfair competition, fraud, 
misrepresentation, conversion/restitution/moneys 
had and received, and unjust enrichment, see id. at 
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*8 & nn. 24-25 (Holding that the Federal Aviation 
Administration Authorization Act's shipping 
regulations preempted "Plaintiffs' state causes of 
action sounding in fraud and misrepresentation," 
including "alleged violations of state unfair 

- --- -competition taws and consumer protection -statutes; --- ­
civil conspiracy, conversion!restitution! moneys 

____________ had __ and __ Ie_ceived, fraud. misrepresentatiQD,. __ and_ 
unjust enrichment," as well as "deceptive acts and 
unlawful trade practices and unjust enrichment."). 
Following the July 30, 2002 Decisions and Orders, 
Plaintiffs were left with claims of breach of 
contract, RICO, and federal antitrust violations. Id 
at *16 n. 44; Stein Jewelry, 228 F.Supp.2d at 
307-08.FN4 

FN4. These remaining claims were subject 
to future pre-trial challenges. (See 
Transcript of Hearing, dated May 21, 
2004, at 86 (Court: "[T]he record should 
be clear [that the merits of the RICO and 
breach of contract claims were] not ruled 
on [in the Court's July 30, 2002 Decisions 
and Orders]. And what I said at the time ... 
was certainly we will hear [Defendants] on 
the RICO claim and on the breach of 
contract claim, but I preferred to do it at a 
later time rather than the time [Defendants] 
were proposing.").) 

On November 12, 2002, the Court entered an 
order upon stipulation and consent of all parties 
certifYing a nationwide class alleging RICO, breach 
of contract, and intentional interference with 
contract claims, and also certifYing subclasses of 
Plaintiffs from Texas, Kentucky, South Carolina, 
and Kansas asserting claims under the insurance 
statutes of their respective states. (EVIC Class Cert. 
Stip. and Order, dated November 12,2002.) 

Discovery 
Prior to the commencement of fonnal 

discovery in this action, Class Counsel obtained 
and reviewed voluminous relevant documents from 
the Tax Court proceedings. (Chesley Aff. ~~ 
21-22.) Beginning in 2001, the parties also engaged 

in extensive fonnal discovery, including, among 
other things, UPS's production of substantial 
additional material which had also been produced 
in connection with the Tax Court proceedings. 
(Chesley Aff. ~~ 23-26; see also Case Management 
-Order at 17.}-c----- ---.---.- ­

_Settlement ____ . -­
*3 In keeping with Fed.R.Civ.P. 1, settlement 

has been a consistent objective of the Court in this 
case. The Case Management Order provided that 
"[t]he parties, through Lead Counsel, shall 
regularly meet and confer in an effort to resolve all 

substantive issues between and among 
themselves, including ... resolution of all claims." 
(Case Management Order, dated July 7, 2000, at 
16.) In addition, from and after the Court's July 30, 
2002 Decisions and Orders, the parties engaged in 
extensive, serious, hard-fought settlement 
negotiations between November 2002 and 
extending throughout 2003. (Chesley Aff. ~~ 
53-63.) The Court hosted settlement conferences 
(in person or by conference call) on October 17, 
2002, November 8, 2002, December 20, 2002, 
January 16, 2003, February 5, 2003, February 28, 
2003, March 14, 2003, April 4, 2003, July 25, 
2003, September 19, 2003, October 10, 2003, and 
January 7, 2004. (Def. Mem. at 5.) The parties 
reached an agreement in principle for a global 
settlement on October 10, 2003, and they filed a 
Stipulation of Settlement with the Court on 
December 31, 2003 (the "Stipulation"). On January 
16, 2004, the Court entered an order certifYing a 
"Settlement Class" and preliminarily approving the 
Settlement. (See "Preliminary Approval Order," 
dated January 16, 2004, at 9 ("The Court 
preliminarily approves the Settlement, including the 
releases and other tenns, set forth in the Stipulation 
and accompanying Exhibits as being fair, 
reasonable, and adequate to the Parties .... ").) 

Features of the proposed Settlement include the 
following: 

• A Settlement Class comprised of "all Persons 
and Entities in the United States and its 
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Commonwealths and Territories, who shipped 
packages via UPS within the United States or 
from the United States to a location outside of the 
United States from January 1, 1984 to the 
Effective Date and either (1) from whom UPS 

. "directly' "collected' BV Premiums for those 
packages or (2) who (a) paid a Shipping Outlet 

___ .for.. .shipment via .. UPS of a package with a 
declared value in excess of $100 where the 
package was ultimately tendered by the Shipping 
Outlet to UPS, and (b) paid EV Premiums 
through the Shipping Outlet for loss of, or 
damage to, the package." (Settlement § IV(D).) 
The certification of this Settlement Class 
supplements and amends the EVIC Class 
Certification Stipulation and Order, dated 
November 12,2002. (Settlement § IV(C)(2).) 

• Distribution to Class Members of vouchers 
("Vouchers") that may be used toward the 
purchase of various UPS services. (Settlement § 
V(B)(3).) The four Voucher categories include: 
(1) Class Members who currently hold UPS 
accounts and who paid up to $1,000 in EV 
premiums after January 1, 1994 will be sent­
automatically and with no claim form 
required-a Voucher having a face value of $5 to 
$50; (2) in addition to receiving automatic 
Vouchers, Class Members who now hold or held 
a UPS account and spent over $300 in EV 
premiums from August 26, 1994 through 
September 30, 1999 will be eligible for 
"additional" V ouchers having a face value of up 
to $8,000 upon the submission of a claim form 
and documentary proof; (3) Class Members who 
now hold or held a UPS account and spent over 
$300 in-EV premiums from 1984 through August 
25, 1994 will be eligible for "alternative" 
Vouchers having a face value of up to $1,000 
upon the submission of a claim form and 
documentary proof; and (4) non-account holders 
who paid EV premiums on or after August 26, 
1994 will be eligible to receive $10 Vouchers 
upon the submission of an affidavit of purchase 
of EV Insurance, and will be eligible to receive a 

Voucher having a face value up to $2,000 upon 
the submission of a claim form with documentary 
proofofpurchase. (Settlement § V(A).) 

*4 • Vouchers may be redeemed for UPS services 
within 180 days of issue date. (Settlement § 
V(B)(2).) Class Members may transfer their 
eligibility to receive Vouchers one time by 
designating a substitute recipient on the Voucher 
claim form. (Settlement § V(B)(5).) Once issued, 
Vouchers "shall be non-assignable, 
nontransferable, and shall not be redeemable for 
cash," and "[t]here shall be no credit for the 
unused portion ofany [v]oucher." (Jd) 

• UPS will implement certain structural changes 
and disclosures relating to the EV Insurance 
program (the "Structural Changes"), including: 
(1) using licensed insurance brokers and 
independent claims adjusters to adjust claims; (2) 
reorganizing UPS's reinsurance program so that 
Overseas Partners Ltd. (which allegedly is a 
subsidiary of UPS) "no longer reinsures the EV 
Insurance policies"; (3) notifications about the 
exclusion from coverage of articles of unusual 
value; (4) notice that the price of EV Insurance is 
surcharged by Mail Boxes Etc., Inc. franchisees; 
and (5) notice that the purchase of EV Insurance 
is optional. (Settlement § V(C).) 

• Class Counsel will apply to the Court for 
attorneys' fees (including costs) not to exceed 
$19,340,000 ("Class Counsel's Fees"), and 
Defendants would "not oppose" such an award. 
(Settlement § V(D)(1).) The Court may approve 
the Settlement while, at the same time, denying 
Class Counsel's Fees in whole or in part. (See 
Settlement § V(D)(1 ).) 

• Defendants will create a $160,000 fund from 
which $5,000 in Incentive Compensation may be 
awarded to each of the 32 Class Representatives. 
(Settlement §§ I(UU), V(D)(2).) 

• Class Members will be notified of the rights to 
request exclusion from the Class, to file 
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Objections to the Settlement, and to appear at a FN5. Dr. Rosen (ph.D., Case Western 
hearing (held by the Court on May 21, 2004) to Reserve University) is described as "an 
determine whether the Settlement was "fair, economist with extensive experience in 
reasonable, and adequate" ("Fairness Hearing"). reviewing and evaluating businesses and 
(Settlement §§ V(G) & (L).) economic and financial data." (Rosen Aff. 

. ~1.) 
• Release of the Settlement Class Members' 

_- -claims. related-. to .. the EV program and the Class.Notice.andDbjections. 
dismissal with prejudice ofthis litigation. Pursuant to the Preliminary Approval Order, 

the Settlement Administrator effected the 
• Defendants will retain the Garden City Group, Settlement Notice from February 13, 2004 through 
Inc. as "Settlement Administrator" to effect April 19, 2004 by, among other things, mailing 
notice of the Settlement to Class Members Long Form Notices to approximately 2.6 million 
("Settlement Notice"). (Settlement §§ V(I) & individual Class Members. (Second Declaration of 
(J).) The Settlement Notice described, among Wayne L. Pines, dated April 19, 2004, ~ 10; Def. 
other things, the claims that were being settled, Mem. at 8; PI. Settle. Mem. at 7-8.) FN6 

the terms of the Voucher program and the 
structural changes to be instituted by UPS, the FN6. Certain Objectors have argued that 
proposal to award Class Counsel's Fees of the Settlement Notice was deficient. (See, 
$19,340,000, the date, time and place of the e.g., Objection of James W. Wilson, dated 
Fairness Hearing, and the procedures for April 20, 2004, at 3 (the Notice contains 
submitting Objections and requests for exclusion. "no reliable evidence" regarding "the 
(Settlement § V(H) & Exs. 3-4.) potential damages and results which could 

be achieved through full litigation of this 
• The Settlement Administrator will mail a matter").) "Although no rigid standards 
detailed "Long Form Notice" to all Settlement govern the contents of notice to class 
Class Members whose shipping addresses were members, the notice must 'fairly apprise 
readily available; publish a "Short Form Notice" the prospective members of the class of the 
in a variety of periodicals, including Barron's, terms of the proposed settlement and of the 
The New York Times, TV Guide, Inc., and The options that are open to them in connection 
Wall Street Journal; display in-store "point of with [the] proceedings." , Weinberger v.. 
sale" announcements in UPS stores and Mail Kendrick, 698 F.2d 61, 70 (2d Cir.l982) 
Boxes, Etc. locations; and establish a website and (citations omitted). "The notice need not 
toll-free telephone number to handle inquiries include the entire text of the proposed 
from Class Members. (Id.) settlement but may describe it in general 

terms." Handschu v. Special Services Div., 
*5 Plaintiffs' expert, Harvey S. Rosen, 787 F.2d 828, 833 (2d Cir.1986). "Neither 

estimates that the aggregate "face value" of the Rule 23 nor due process ... requires that the 
entire Voucher program is $265 million, and that notice report the estimated value of 
the Vouchers' fair market value to the Class is $205 damages." Thompson v. Metropolitan Life 
million. (Affidavit of Harvey S. Rosen, dated April Ins. Co., 216 F.R.D. 55, 67 
20, 2004 ("Rosen Aff."), ~ 5 & n. 2.) FN5 UPS has (S.D.N.Y.2003). The Settlement Notice 
stated that it cannot "reliably estimate the aggregate described, among other things, the terms 
dollar value of the Settlement" (Defendants' and procedures of the Settlement, the 
Supplemental Filing Regarding Valuation Issues, Settlement's benefits to the Class, the 
dated May 14,2004 ("Def.Supp.Mem."), at 3-6.) 
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nature of the releases, the date, time and 
place of the Fairness Hearing, and the 
procedures for submitting objections and 
requests for exclusion. (Settlement 
Notice.) The Notice also identified Class 
Counsel and described how Class 
Members could obtain more information 

_ 	v.ia website or tQIHree . .telephone ..number•.(. . 
Id) The Court reaffirms that the 
Settlement Notice was more than adequate 
to apprise the Class of the Settlement terms 
and of the options open to Class Members. 
(See also Preliminary Approval Order' 10 
(approving proposed Settlement Notice).) 
See Thompson, 216 F.R.D. at 67 ("The 
appearance and argument by counsel on 
behalf of these objectors at the fairness 
hearing belies their claim that the notice 
denied them the opportunity [to] object...."). 

On April 20, 2004, Plaintiffs moved for final 
approval of the Settlement and for approval of 
Class Counsel's Fee Application in the amount of 
$19,340,000 and the Class Representatives' 
Incentive Compensation in the amount of $160,000. 
(See PI. Settle. Mem.; PI. Fee Mem.) Defendants 
filed a memorandum supporting final approval of 
the Settlement (Def.Mem.), and did not oppose 
Class Counsel's Fee Application or the Class 
Representatives' Incentive Compensation. (See 
Settlement § V(D)(l) ("Defendants will not oppose 
an award of total Attorneys' Fees equal to or less 
than" $19,340,000).) 

Twenty·six Objectors filed (a total of eighteen 
separate written) Objections to the Settlement and/ 
or award of Class Counsel's Fees between February 
23, 2004 and April 21, 2004. Fourteen Objectors 
were represented by counsel. Twenty-five 
Objectors objected to Class Counsel's Fee 
Application and eighteen Objectors objected to 
various terms of the Settlement. On May 7, 2004, 
Plaintiffs and Defendants filed responses to the 
Objections. (Defendants' Responses to Objections 

to Proposed Settlement, dated May 7, 2004 
("Def.Opp.Mem."); Plaintiffs' Response to 
Objections to Proposed Settlement, dated May 7, 
2004 ("Pl.Opp.Mem.").) All but one Objector 
complained about Class Counsel's proposed fees or 
the . Class Representatives' proposed Incentive 
Compensation. (See, e.g., Objection of Revelation 

.__ Records, dated March 11, 2004 ("Revelation does 
not object to the distribution of vouchers to the 
Settlement Class, we object only to the ... 
Attorneys' Fees.").) Certain Objectors suggested 
that "Attorneys fees ... should not be approved until 
after results of coupon redemption, if approved, are 
tabulated and known." (Objection of Transnational 
News Co., dated April 20, 2004, at 1; accord 
Transcript of May 21, 2004 Fairness Hearing 
("Tr.") at 32-33 (Objector John Brodbeck: 
suggesting that fees be "based on a percentage of 
the dollar value of the vouchers actually redeemed 
by the class members").) Several Objectors argued 
that Class Counsel's Fee request, Defendants' 
agreement not to oppose the request, and the 
Settlement in Vouchers, together suggested that 
Class Counsel may have chosen higher attorneys' 
fees at the expense of more favorable Settlement 
terms. FN1 Several Objectors criticized specific 
aspects of the Voucher program. (See Section 
IV(A)(3), infra.) 

FN7. See, e.g., Objection of James W. 
Wilson, dated April 20, 2004, at 6-8 (" 
'the very existence of a 'clear sailing' 
provision increases the likelihood that the 
class counsel has bargained away 
something of value to the class ... making 
heightened judicial scrutiny highly 
desirable" '; Class Counsel's Fee 
component is "for all practical purposes, a 
constructive common fund") (citations 
omitted); Memorandum in Support of 
Objections of Stainless Systems, dated 
April 20, 2004, at 3 (the "Court must 
examine the negotiating process for 
evidence of collusion," especially where, 
as here, the parties entered into a " 'clear 
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sailing' agreement"); accord Tr. at 19 
(Objector Stainless Systems); Tr. at 42-43 
(Objectors Sound Deals, Inc., Digital 
Playroom, Inc., and Kearney D. HutsIer, 
P.C.: the questions of the settlement and 
the attorneys' fees -are "so intertwined· you ­
can hardly discuss one without the other"); 
Tr. at. 54 (Objector Joel Shapiro:.."iLthe 
fees had been set lower, the relief to the 
class would have been higher"). 

Supplemental Submissions 
*6 On May 5, 2004, the Court ordered: (1) 

Class Counsel 'Jointly to submit documentary 
evidence of attorneys' fees and costs incurred and 
projected to occur through May 21, 2004 based 
upon the 'lodestar' methodology, including the 
hourly rates of each professional, the number of 
hours each professional worked, and copies of 
contemporaneous time records"; (2) Plaintiffs to 
submit "evidence describing in detail the assistance 
provided by each class representative"; and (3) 
Defendants ''to submit further evidence of their 
'valuation' of the Settlement...." (Order, dated May 
5, 2004.) Plaintiffs filed supplemental papers 
containing detailed documentary evidence of Class 
Counsel's fees and costs ("Fee Application 
Documentation") as well as a description of the 
assistance provided by the Class Representatives ( 
see, e.g., Plaintiffs' Submission of Time and 
Expense Summaries and Declarations, dated May 
13, 2004; Plaintiffs' Description of Work Performed 
By Class Representatives, dated May 13, 2004), 
and Defendants filed supplemental papers relating 
to the estimated value of the Settlement (Def. Supp. 
Mem. at 3-6). In their supplemental papers, 
Defendants stated that the Settlement "confers 
significant value on Settlement Class Members," 
adding that Defendants could not "reliably estimate 
the aggregate dollar value of the Settlement" 
because Defendants had not "retained a valuation 
expert" and "too many currently unknown variables 
prevent" an accurate valuation estimate. (Def 
Supp. Mem. at 2-3.) 

May 21, 2004 Fairness Hearing 
At the May 21, 2004 Fairness Hearing, the 

Court (first) heard from all Objectors in attendance, 
namely, Stainless Systems; Transnational News 
Co., Inc.; Sound Deals, Inc.; Digital Playroom, Inc.; 
Kearney D. Hutsler, P.e.; John Brodbeck (of 
Mississippi Safety Services, appearing pro se ); and 
loel Shapiro" FN8 _ The Objectors raised a variety of 
arguments regarding both Class Counsel's Fee 
Application and the Settlement terms. CTr. at 
15-56.) Notably, nearly every Objector who 
discussed the merits of the case was of the view 
that Plaintiffs' claims were relatively weak. (See Tr. 
at 18 (Objector Stainless Systems: "the claims in 
this case are weak"), id at 26-27, 30 (Objector 
Mississippi Safety Services: ''this has always been a 
case in search of both a theory and a harm .... And I 
understand that's why with a weak case the 
plaintiffs would agree to settlement"), id at 35 
(Transnational News Co.: "this is a very high risk 
case, '" pretty difficult case to win").) 

FN8. Class Counsel Stanley M. Chesley 
observed that "in all [his] years ... , [he] 
never had a court be so deferential as to 
say '1 want the objectors to go first" , at a 
fairness hearing. (Tr. at 70.) 

The Court then heard from Class Counsel in 
support of the Settlement and Class Counsel's Fee 
Application and from Defendants' counsel in 
support of the Settlement. Class Counsel Stanley 
M. Chesley asserted, among other things, that the 
less than 7,000 opt-outs from a Class of over 2.6 
million represented "one of the smallest opt-out 
cases [he had] ever seen." (Tr. at 68.) Class 
Counsel also compared the Settlement favorably to 
the June 2001 settlement of a similar class action 
against UPS in Illinois state court in Triad 
Industries, Inc. v. United Parcel Service, No. 
00-L-600 (Madison Co. Illinois). (Tr. at 73; see 
Chesley Afr. ~ 27.) FN9 According to Class 
Counsel, under the Triad settlement, Triad class 
members who submitted documented claims 
received vouchers having a total face value of 
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approximately $38.5 million, redeemable for most 
UPS services within sixty days. (Chesley Aff. " 
29, 68.) FNIO Class Counsel argued that, 
employing the percentage method of calculating 
attorneys' fee, Class Counsel's $19,340,000 fee was 

_. ~- -reasonable in-light-of the'Settlement's -''undisputed'' 
$205 million value. (Tr. at 59-60.) Moreover, Class 

_ .Couns.el maintained thaLli theCourt__employed the._ 
"fair multiplier" of 2.8, Class Counsel's 
approximate lodestar of $7 million would result in a 
$20 million fee. (Tr. at 59-61.) 

FN9. After the Triad action was filed in 
state court, UPS removed the case to the 
United States District Court for the 
Southern District of lllinois, Triad 
industries, inc. v. United Parcel Service, 
Case No. 00-619-MJR (S.D.Ill.), and on 
August 29, 2000, the MDL Panel 
conditionally transferred the Triad action 
to this Court (see Order of the MDL Panel, 
dated November 21, 2000 (referencing 
August 29, 2000 Order». However, on 
November 17, 2000 the Honorable Michael 
J. Reagan of the United States District 
Court for the Southern District of Illinois 
remanded the Triad action to Illinois state 
court (the "Remand Order"). (Jd.) Based 
upon the Remand Order, on November 21, 
2000 the MDL Panel vacated its August 
29, 2000 conditional transfer order. (Jd.) 
On November 21, 2000, UPS filed with the 
United States Court of Appeals for the 
Seventh Circuit a petition for a writ of 
mandamus regarding the Remand Order, 
which petition was dismissed on December 
13,2000. 

FNIO. According to Class Counsel, the 
Triad vouchers carried a maximum face 
value of $1,000, compared to $8,000 here, 
and the settlement did not provide for 
"automatic" vouchers or for UPS to 
implement any Structural Changes, such as 
those reflected in the Settlement. (Chesley 

Aff. " 29, 68.) Class Counsel also advise 
that the Illinois court approved $9,625,000 
in attorneys' fees for the Triad class 
counsel, representing "25% of the 
maximum value of the Triad vouchers." 
(ChesteyAff:-,68.-) 

.*.7 Defendants asserted at the Fairness Hearing 
that the merits of Plaintiffs' case had been 
undermined by the Eleventh Circuit's reversal of 
the Tax Court Ruling. (Tr. at 83-85 (Defendants: 
"65, 70 percent of the language in the complaint 
was directly lifted from ... the tax court's ruling").) 
Moreover, Defendants argued that the Court's July 
30, 2002 Decisions and Orders limited Plaintiffs to 
only three claims; and that the United States 
Supreme Court's reversal of the Second Circuit's 
Trinka decision diminished one of the three claims, 
namely Plaintiffs' antitrust claim. (Tr. at 84-85.) 
Defendants also argued that the settlement 
negotiations had been extremely hard fought with 
give and take on both sides. "In the end, a 
settlement is consensual, and this was the most the 
defendants would do, given [their] view of the 
merits of the case. It was the most that the plaintiffs 
could get, given [defendants'] view of the merits of 
the case." (Jd. at 88-89; see also id. at 80 ("the 
most important factor [in evaluating a settlement] is 
the strength of the case for the plaintiffs on the 
merits").) Defendants noted that the number of opt­
outs was "very low, both as a percentage and based 
on [counsel's] experience." (Tr. at 77.) According 
to Defendants, a not insubstantial cross-section of 
UPS customers stated that "they didn't see any 
reason for the case because they've been absolutely 
satisfied with their relationship with ... UPS." (Jd. 
at 77-78, see id. at 87-88 (quoting from customer 
letters admitted as hearing exhibits).) Defendants 
also argued that the six-month Voucher expiration 
period was more than adequate, as "most of the 
class members ... do business with UPS every 
single day," and the Vouchers "are good for 
virtually every service that UPS offers." (Tr. at 
78-79.) 
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Supplemental Notice and Hearing 
On May 18, 2004, Defendants informed the 

Court that the Settlement Administrator had 
inadvertently failed to mail the Long Form 
Settlement Notice to approximately 58,000 

.- .... identified·-·Class··Members. (Defendants' ·Letter; . 
dated May 18, 2004.) On May 19, 2004, the Court 

...... _.appr.oved, .. andon. May..20, 2004 the .SettlemenL ..._. 
Administrator effected, a supplemental notice 
("Supplemental Notice") to those Class Members 
notifYing them that, among other things, the 
deadlines for opting out of the Class and/or 
objecting to the Settlement had been extended (for 
them) and that a further hearing regarding the 
Settlement and any objections they may have had 
was scheduled for July 1, 2004. (Transcript of 
Hearing, dated May 19, 2004; see May 21, 2004 
Hearing Tr. at 98 ("The next hearing on July 1 is 
limited to hearing objections from those persons to 
whom a new notice is being sent.").) 

At the July 1, 2004 hearing, Defendants 
informed the Court that no new Objections had 
been filed in response to the Supplemental Notice. 
(Defendants' Notice Regarding Objections and 
Requests For Exclusion, dated June 29, 2004.) 
Defendants also informed the Court that a total of 
more than 2.6 million individual notices had been 
mailed to the Class (including the Supplemental 
Notice) and that only 6,683 Class Members or 
approximately .25% had requested exclusion. (Jd) 

*8 The parties also informed the Court that 
thirteen of the original twenty-six Objectors 
(including all but one of the fourteen Objectors who 
were represented by counsel and all but one of the 
seven Objectors who appeared at the May 21, 2004 
Fairness Hearing, the "Settling Objectors") had 
agreed to move to withdraw their Objections in 
return for several modifications to the Settlement 
that benefitted the Class. (See Confidential Term 
Sheet, Executed July 1, 2004 ("Objector 
Settlement") 11 3; Fourth Joint Addendum to the 
Stipulation of Settlement, dated July 14, 2004 (the 
"Fourth Addendum to the Settlement"); July 1, 

2004 Hearing Tr. at 7-10, 18-19 (Coordinated 
Objectors Counsel: "at this time, after considerable 
effort among various of the attorneys, this group of 
objectors ... [has] been satisfied by the changes in 
the fourth amendment [to the Stipulation of 
Settlement], the'enh'an-cements to the value of the 
settlement, and are prepared to withdraw their 
objections ... __").)._~.l.l._ As part of the Objector 
Settlement, the parties to the case agreed to the 
following modifications to the Settlement: (1 ) 
where a Class Member ''would receive a larger 
Voucher if [he] claimed a smaller amount of Excess 
Value Premiums," ''the Settlement Administrator 
will treat the eligible Settlement Class Member as 
having paid a lower amount of Excess Value 
Premiums so that a higher rate and amount of 
recovery will apply"; (2) an "Automatic Voucher 
issued to a UPS Account that is no longer open and 
active may be redeemed through a new or existing 
open and active UPS account issued to the same 
person"; (3) if a Class Member's claim is denied by 
the Settlement Administrator, the Class Member 
may contact Class Counsel who ''will assist the 
Settlement Class Member if the denial ... should be 
reconsidered"; (4) Class Counsel agreed to reduce 
their application for expenses by $204,975.39; and 
(5) the parties agreed that they "will not oppose 
Settling Objectors['] request for reasonable fees and 
expenses, not to exceed $600,000," which amount 
would be drawn from Class Counsel's Fees. 
(Objector Settlement 1111 1, 2, 4; Fourth Addendum 
to the Settlement.) FNI2 

FNII. The Settling Objectors include 
Stainless Systems, Reller, Inc., Meredith 
Whittington, Jeanine M. Schweinberg, Ann 
Reid Warrington, William McGrath, Paul 
Redd, John P. Hale, Jr., Sound Deals, Inc., 
Digital Playroom, Inc., Kearney D. 
Hutsler, P.c., Joel Shapiro, and 
Transnational News Co., Inc. 

FNI2. Fed.R.Civ.P. 23(e)(4) provides that 
"[a]ny class member may object to a 
proposed settlement ... that requires court 
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approval," and that "[a]n objection made Counsel], ... Stainless Systems IncO'rporated renews 

under [this Rule] may be withdrawn O'nly its applicatiO'n to' withdraw its O'bjectiO'ns.... ").) 

with the court's apprO'val." Fed.R.Civ.P. 

23(e)(4). FN13. On July 5, 2004, ObjectO'r Stainless 


Systems sought, pursuant to' Fed.R.Civ.P. 
The"Objector 'Settlement (and"relatelt'FO'nrtlr'" ... ' .......--. 23(e)(4)(B);·to 'withdraw its ObjectiO'ns to' 

Addendum to the Settlement) which the parties 
presented to. the ... Court on. July__ .J,..2004 ... also .. 
prO'vided, amO'ng O'ther things, a limited appeal to' 
United States Magistrate Judge Kevin N. Fox in the 
event a Class Member is dissatisfied with the 
decision O'f the Settlement Administrator. (Objector 
Settlement 1 I(c); see Fourth Addendum to the 
Settlement § II(H).) At the July I, 2004 hearing, the 
Court informed the parties that, in its view, the 
proPO'sed Magistrate appeal provision imposed 
inapprO'priate duties and restrictiO'ns. (See July 1, 
2004 Hearing Tr. at 14, 17-18.) With the parties' 
agreement, on July 14, 2004 the Court entered the 
Fourth Addendum to the Settlement, deleting the 
Magistrate appeal. (FDurth Addendum to' the 
Settlement § II(H).) See 28 U.S.c. § 636 (defming 
duties and pDwers of a United States Magistrate 
Judge).FN'3 In place of the Magistrate appeal, on 
July 29, 2004 the Court affirmed and approved the 
parties' understanding that Class Members would 
have the right to seek review by the Court Df the 
Settlement Administrator's denial of a timely filed 
claim. (Class CDunsel's Letter to the CDurt, dated 
July 29, 2004, at 2.) See also SectiDn VII(O) Df the 
Settlement which provides that this "Court shall 
retain exclusive and continuing jurisdiction and 
exclusive venue with respect to' the consummatiDn, 
implementatiO'n, enforcement, cDnstructiO'n, 
interpretation, perfO'rmance, and administration O'f 
the StipulatiO'n" of Settlement. (Settlement § 
VII(O); accord Final Judgment and Order of 
Dismissal with Prejudice, dated July 30, 2004, ~ 
11.) Thereafter, on July 29, 2004, Stainless Systems 
(again) moved pursuant to Fed.R.Civ.P. 23(e)(4) to 
withdraw its Objections. (Renewed Application to 
Withdraw Objections, dated July 29, 2004 ("In light 
of the Court's approval of the proposal of the 
parties to modity the Fourth Addendum, as 
presented in the July 27[sic], 2004, letter O'f [Class 

the Settlement in light of the beneficial 
.. ___'~hanges. to__ the. -Settlement" contemplated 

by the ObjectO'r Settlement and the Fourth 
Addendum to the Settlement. (ApplicatiO'n 
of Objector Stainless Systems to Withdraw 
Objections, dated July 5, 2004.) However, 
on July 26, 2004 Stainless Systems 
purported to "withdraw[ ] its withdrawal of 
objections." (Stainless Systems Letter to 
the Court, dated July 26, 2004 (enclosing 
"Withdrawal by Objector Stainless 
Systems of Its Application to Withdraw 
Objections").) Stainless Systems asserted 
that its "agreement to' withdraw all its 
objections" had been contingent uPO'n 
implementation of the Driginal Objector 
Settlement and the Fourth Addendum to 
the Settlement, including the Magistrate 
appeal. (ld.; but see page 17, infra.) 

Class Counsel's Lodestar 
*9 By Drder, dated May 27, 2004, the CO'urt 

referred Class Counsel's Fee Application to 
Magistrate Judge Fox fDr an inquest and Report and 
Recommendation to' "(1) determine Plaintiffs' 
attorneys' actual and reasDnable 'lodestar' ... and 
(2) determine the actual and reasonable expenses 
incurred by Plaintiffs' attorneys." (Order, dated 
May 27, 2004.) The Court stated that Judge Fox 
"need not, at this time, be cDncerned with 
determining whether a 'multiplier' should be 
applied to' the lodestar." (ld.) The Court also 
directed that the "Fee Application DDcuments ... be 
made available for public inspection through June 
24, 2004 at the Dffices of the Southern District of 
New York under the supervision of Magistrate 
Judge Fox" (id), and, in fact, Judge Fox so Dpened 
to public inspection the Fee Application 
Documentation. Judge Fox is considering written 
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submissions from Plaintiffs and Objectors and is 
also developing a Report and Recommendation. 

Objector Counsel's Fee Applications 
Pursuant to the Objector Settlement, counsel 

. -_. -for-ObJector- -Staintess--8ystems- filed an . application 
on July 5, 2004 for an award of $183,100 in 

....... _attorne.ys . fees and.$2,OB4..27 in costs (Stainless.Fee 
Mem. at 1 ("Counsel for Stainless Systems has 
benefitted the Class by obtaining significant and 
beneficial changes to the Settlement.... Under 
established authority he is entitled to an award of 
his reasonable fees and costs."», and counsel for 
the Coordinated Objectors filed an application on 
July 9, 2004 for an award of attorneys' fees and 
expenses in the amount of $500,000, from which 
the Coordinated Objectors seek to be paid an 
"incentive award" of $1,000 (Coord. Obj. Fee 
Mem., at 3, 8 (the Coordinated Objectors "flagged a 
serious defect in the calculation of relief to class 
members with different levels of damages that the 
parties had entirely overlooked"». The Objectors' 
Fee Applications are unopposed, aside from the 
Coordinated Objectors' argument, on July 9, 2004, 
that Stainless Systems' counsel's fee should be 
limited to $100,000. 

III. Legal Standard 
Rule 23( e) requires that "the court must 

approve any settlement" or dismissal of a class 
action. Fed.R.Civ.P. 23(e). In determining whether 
to approve a class action settlement, the district 
court must determine whether it is "fair, adequate, 
and reasonable, and not a product of collusion." 
Joel A. v. Giuliani, 218 F.3d 132, 138 (2d 
Cir.2000). "The District Court determines a 
settlement's fairness by examining the negotiating 
process leading up to the settlement as well as the 
settlement's substantive terms." D'Amato v. 
Deutsche Bank, 236 F.3d 78, 85 (2d Cir.200 1). 
Judicial discretion should be exercised in light of 
"the general policy favoring the settlement of 
litigation." Weinberger v. Kendrick, 698 F.2d 61, 
73 (2d Cir.I982). 

District courts must first review the negotiating 

process that produced the settlement to ensure: (1) 
that the settlement was the product of arm's length 
negotiations; and (2) that class counsel " 'possessed 
the experience and ability, and ... engaged in the 
discovery, necessary to effective[ly] represent [ ] ... 

. - --the class's - interests." -' V'Amato, 236 F.3d at 85 
(quoting Weinberger, 698 F.2d at 74). Once the 

... _ c.ourt .determines..that the .settlement is procedurally 
fair, adequate and reasonable, it must determine 
whether the settlement is substantively fair, 
adequate and reasonable by considering the 
following nine factors enumerated initially in City 
0/ Detroit v. Grinnell Corp., 495 F .2d 448, 463 (2d 
Cir.1974), abrogated on other grounds by 
Goldberger v. Integrated Resources, Inc., 209 F.3d 
43 (2d Cir.2000): 

*10 (1) the complexity, expense and likely 
duration of the litigation, (2) the reaction of the 
class to the settlement, (3) the stage of the 
proceedings and the amount of discovery 
completed, (4) the risks of establishing liability, 
(5) the risks of establishing damages, (6) the risks 
of maintaining the class action through the trial, 
(7) the ability of the defendants to withstand a 
greater judgment, (8) the range of reasonableness 
of the settlement fund in light of the best possible 
recovery, (9) the range of reasonableness of the 
settlement fund to a possible recovery in light of 
all the attendant risks of litigation[.] 

D'Amato, 236 F.3d at 86 (citations omitted). 

The party seeking attorneys' fees bears the 
"burden of 'establishing entitlement to an award .... " 
, Savoie v. Merchants Bank, 166 F.3d 456, 463 (2d 
Cir.1999) (citation omitted). 

IV. Analysis 

A. Final Approval a/Settlement 

1 . Settlement Procedures 

The Court was an observant supporter of the 
extensive settlement process and has no basis to 
question that the Settlement was the product of 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https://web2.westlaw .com/pri nt/printstream .aspx?mt=3 94&prft= HTMLE&vr=2 .O&destinati... 3/5/2014 

https://web2.westlaw
http:attorne.ys


Page 12 of21 
Case 1 :09-md-02017 -LAK-GWG Document 1380-1 Filed 03/11/14 Page 92 of 130 

Not Reported in F.Supp.2d, 2004 WL 1724980 (S.D.N.Y.), 2004-2 Trade Cases P 74,521 
(Cite as: 2004 WL 1724980 (S.D.N.Y.» 

Page 12 

"intense ann's length negotiations," appropriately 
conducted and lasting over one year (Chesley Aff. 
~~ 53-63, 65; Tr. at 77 (Plaintiffs: the parties had 
"at least 25 or 26 individual negotiating sessions" 
and "at least 12 or 14 different sets of [settlement] 

- -ternr sireets"y,-'Tr;' at- 88-'-89 (Defendants~ there 'were 
"dozens" of settlement conferences and telephone 

__ .. ' ____.. ___.•.. calls; .. :'.[eJ,yery..... point. .was_fought,:: and .. lhe 
negotiations were "prolonged" and ''protracted'').) 
See States ofNY. and Md v. Nintendo ofAmerica, 
Inc., 775 F.Supp. 676, 680-81 (S.D.N.Y.1991) 
(deeming settlement fair because it was reached 
"only after spirited anns-Iength negotiations by the 
parties").FNI4 

FN14. On May 5, 2004, Objector Stainless 
Systems moved to disquality this Court, 
arguing that because the Court was 
"substantially involved in achieving the 
proposed settlement" and has "stated he 
was very much in favor of resolving the 
case by settlement," the Court could not 
evaluate the Settlement ''with an open 
mind." (Memorandum of Points and 
Authorities in Support of Motion to 
Disquality, dated May 5, 2004, at 1.) The 
motion was opposed by Plaintiffs, 
Defendants, and Objector Transnational 
News Co. (See Plaintiffs' Opposition to 
Motion to Disquality Judge Richard M. 
Berman, dated May 13, 2004; Defendants' 
Response to Motion to Disquality, dated 
May 14, 2004; Objector Transnational 
News Co.'s Letter to the Court, dated May 
12, 2004 ("the limited involvement of this 
Court in settlement matters was well 
within the parameters long-established as 
proper for judges of this District").) The 
Court denied the motion at the May 21, 
2004 Fairness Hearing, holding that "the 
allegations of any bias on my part are, at 
best, speculative"; the Settlement was the 
result of "arm's length negotiation and 
bargaining between the [parties], and not 
with the court"; and" 'the Federal Rules of 

Civil Procedure expressly contemplate the 
act rive] participation of the trial judge in 
the settlement process." , (Tr. at 4-5 
(quoting 3 A. Conte & H. Newberg, Class 
Actions § 9:11 (4th ed.2002». As noted 
. above, Stainless' . Systems also sought the 
Court's active settlement intervention on 
July 26,2004._ 

Class Counsel have extensive experience in 
handling complex plaintiffs' class actions, and they 
conducted sufficient investigation, discovery, and 
motion practice to make an informed decision 
regarding the merits of the Settlement. (See Chesley 
Aff. ~ 67.) FNI5 And, as Class Counsel 
acknowledge, Defendants' counsel are nationally 
recognized and presented a "formidable legal 
opposition" in this case. (Chesley Aff. 1 65; PI. Fee 
Mem. at 10.) Where "the Court finds that the 
Settlement is the product of ann's length 
negotiations conducted by experienced counsel 
knowledgeable in complex class litigation, the 
Settlement will enjoy a presumption of fairness." In 
re Austrian and German Bank Holocaust 
Litigation, 80 F.Supp.2d 164, 173-74 
(S.D.N.Y.2000), affd sub nom. D'Amato v. 
Deutsche Bank, 236 FJd 78 (2d Cir.2001). 

FN15. The Case Management Order 
provided that Class Counsel "shall 
coordinate the prosecution of these cases 
so to avoid unnecessary fees and expenses, 
strain upon judicial and the parties' 
resources and duplication of effort .... " 
(Case Management Order § IV(H).) 

Under the Case Management Order, the 
Court named as lead counsel for the 
"EVIC Class Actions" Steven W. 
Berman (no relation to the Court) of 
Hagens Berman LLP and Stanley M. 
Chesley of Waite, Schneider, Bayless & 
Chesley Co., L.P.A., and named as lead 
counsel for the "Antitrust Action" the 
firm of Milberg Weiss Bershad Hynes & 
Lerach LLP. (Case Management Order 
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at §§ IV(B) & (F); see Chesley Aff. 'if 
12.).) The Court also acknowledged that 
the following attorneys were to serve as 
members of the "Plaintiffs' EVIC 
Steering Committee": Phillip Bohrer, 

-.-----.. - "- -- ............David"Ewing, Calvin C. Fayard; Jr.; .. 
Douglas H. Morris, Kip B. Shuman, and 

... _.... _... __ .... . ..._ Jeffrey H ... .8quire. (Id § IV(D); _see_ ... 
Chesley Aff. 'if 64; PI. Fee Mem. at 2 n. 
4.) In the November 12, 2002 Class 
Certification Stipulation and Order, the 
Court appointed (1) David Zoll to 
Plaintiffs' EVIC Steering Committee, (2) 
Ben Barnow of Barnow & Associates 
P.C. as Counsel for certain statewide 
subclasses, and (3) Brian Herrington of 
Herrington & White, PLLC, as Special 
Counsel for the Stein Jewelry subclass of 
Plaintiffs. (Class Cert. Stip. and Order, 
dated November 12, 2002, at 7, 15; PI. 
Fee Mem. at 2 n. 4.) The Case 
Management Order also named Paul T. 
Friedman of Morrison & Foerster LLP as 
"Defendants' Lead Counsel in both the 
EVIC Class Action and the Antitrust" 
Action. (Id § VI(A).) Other Defendants' 
counsel included, among others, Thomas 
L. Long of Baker & Hostetler LLP, 
Edward P. Krugman of Cahill Gordon & 
Rendel, and Scott A. Edelman of 
Milbank, Tweed, Hadley & McCloy, 
LLP. (Jd § VI(B).) 

Nor does the so-called "clear sailing 
agreement" by Defendants not to oppose Class 
Counsel's Fee Application bar approval of the 
Settlement, where, as here, the Court has strictly 
scrutinized both the process and substance of the 
Settlement. See Malchman v. Davis, 761 F.2d 893 
(2d Cir.1985), abrogated on other grounds, 
Amchem Prods., Inc. v. Windsor, 521 U.S. 591 
(1997); see also Evans v. Jeff D., 475 U.S. 717, 738 
n. 30 (1986) (Parties may simultaneously negotiate 
a "defendant's liability on the merits and his 
liability for his opponents' attorney's fees.").FN'6 

FNI6. The Court recognizes that other 
courts have stated that ''the very existence 
of a clear sailing provision increases the 
likelihood that class counsel will have 
bargained away something of value to the 

..... dass."· 'Weinb-erger ·V. Great N Nekoosa 
Corp., 925 F.2d 518, 525 (1st Cir.l991); 
accord In re General Motors Corp. Pickup 
Truck Fuel Tank Prods. Liability Litig., 55 
F.3d 768, 803 (3d Cir.1995); Malchman, 
761 F.2d at 908 (Newman, C.J., concurring). 

2. The Grinnell Factors 
*11 * The first Grinnell factor relates to the 

complexity, expense and likely duration of the 
litigation. This four-year old action is legally and 
factually complex as it involves, among other 
things, contract, RICO, and antitrust claims filed in 
27 different state and federal cases on behalf of 
over 2.6 million Plaintiffs against 27 named 
Defendants. (Tr. at 79-80.) Plaintiffs state that they 
have already incurred over $6,944,964.00 in legal 
fees, and significant additional fees and expenses 
would be incurred were the case to go forward, 
including the costs of depositions and other 
discovery, expert reports, summary judgment 
motions, and ultimately trials. See Lexecon Inc. v. 
Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 
26, 34-35 (1998) (28 U.S.C. § 1407(a) "obligates 
the [Judicial] Panel [on Multidistrict Litigation] to 
remand any pending case to its originating court 
when, at the latest, those pretrial proceedings have 
run their course."). The complexity of this case, as 
well as its probable (long) duration and substantial 
expense, strongly support approval of the proposed 
Settlement. See, e.g., In re Visa Check! 
Mastermoney Antitrust Litig., 297 F.Supp.2d 503, 
510 (E.D.N.Y.2003) ("The potential for this 
complex litigation to result in enormous expense, 
and to continue for a long time, was great. The 
complexity of federal antitrust law is well 
known .... "). 

* Class reaction to the proposed Settlement has 
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been overwhelmingly favorable and also weighs .21%), affd, 798 F.2d 35 (2d Cir.1986). 
(strongly) in favor of approving the Settlement. The 
Court received only eighteen (separate) Objections FNI7. James W. Wilson was the only 
from twenty-six Objectors in response to Objector represented by counsel who did 
approximately 2.6 million separately mailed not withdraw his Objections, and John 

- . notices. See -D'Amato, 236 F3d at- -&6-;-87" ("The Brodbeck was the only Objector who 
District Court properly concluded that this small spoke at the Fairness Hearing and did not 
number of objections [18 out of 27~_883 notices . _withdraw . his Objections. As noted above, 
sent] weighed in favor of the settlement."); Visa, Objector Stainless Systems (1) applied 
297 F .Supp.2d at 511 ("The second factor-the pursuant to Fed.R.Civ.P. 23(e)(4)(B) to 
reaction of the class-may be the most significant withdraw its Objections on July 5, 2004 
factor in this inquiry. ... The extremely small (Application of Objector Stainless Systems 
number of objectors-a mere 18 out of to Withdraw Objections, dated July 5, 
approximately five million Class 2004), (2) ''withdr[ew] its withdrawal of 
members-heavily favors approval."). Many of the objections" on July 26, 2004 (Stainless 
Objectors did not oppose the benefits to be received Systems Letter to the Court, dated July 26, 
by the Class but, rather, argued that the lawsuit 2004), and (3) again withdrew its 
would be difficult to win and that Class Counsel's Objections on July 29, 2004 (Application 
Fees were high. (See, e.g., Objection of William G. of Objector Stainless Systems to Withdraw 
Hayes, dated April 27, 2004 ("I do not object to the Objections, dated July 29, 2004). 
settlement per se. However, I am strongly opposed 
to the award of large attorneys' fees to the plaintiffs' *12 * "[T]he stage of the proceedings and the 
counsel and 'incentive compensation' to the class amount of discovery completed," also weigh in 
representatives."); Objection of Revelation favor of approving the Settlement. The 
Records, dated March 11, 2004.) Significantly, all investigation, discovery, and motion practice 
but one of the fourteen Objectors represented by conducted to date provide Plaintiffs with "sufficient 
counsel, and all but one of the seven Objectors who information to make an informed judgment on the 
attended and spoke at the May 21, 2004 Fairness reasonableness of the settlement proposal." 
Hearing, applied to withdraw their Objections after Diamond v. Fogelman, No. CV-90-0900, 1992 WL 
the parties agreed to make several modifications to 167271, at *4 (E.D.N.Y. June 26,1992). 
the Settlement that benefitted the Class. (July 1, 
2004 Hearing, at 7-10, 18-19; see supra at pages * The fourth and fifth Grinnell factors relate to 
15-16.) FNI7 "[N]one of the thousands of the risks faced by the Class in establishing liability 
institutional Class members, who have the largest and damages-and these factors also favor 
financial stake, have objected." In re NASDAQ settlement. See Grinnell, 495 F.2d at 455 (" 'The 
MarketMakers Antitrust Litig., 187 F.R.D. 465, 479 most important factor is the strength of the case for 
(S.D.N.Y.l998). And, only 6,683 of the over 2.6 plaintiffs on the merits, balanced against the 
million Class Members, or approximately .25% amount offered in settlement." ') (citation omitted). 
(one quarter of one percent) of the Class, opted out Plaintiffs recognize that they face very "substantial 
of the Settlement. See id. at 478, 482 n. 20 risks of litigation." (Chesley Aff. ~~ 65-67, 70.) As 
(describing as "minimal" 3,874 opt-outs from a noted above, the Eleventh Circuit's reversal of the 
class of over one million, or .39%); In re Warner Tax Court Ruling took a considerable "bite" out of 
Communications Secs. Litig., 618 F.Supp. 735, 746 Plaintiffs' case. See UPS of America, Inc. v. 
& n. 4 (S.D.N.Y.1985) (approving settlement Commissioner, No. 15993-95, 1999 WL 592696 
having 222 opt-outs from a class of 104,000, or (U.S. Tax Ct. Aug. 9, 1999), rev'd, 254 F.3d 1014, 

1020 (11 th Cir.200 1). Plaintiffs concede that this 
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reversal "strategically damaged the Plaintiffs' case 
and emboldened the resolve of Defendants." 
{Chesley Aff. ~ 65; see Tr. at 84 {Defendants: "The 
most pivotal moment was when the Eleventh 
Circuit ... issued its decision reversing the tax 

. court's .:. decisiun:").)"·· ...... . 

..Second, the. Court's. July 30, 2002 Decisions. 
and Orders foreclosed several of Plaintiffs' claims. 
In re EVIC, 2002 WL 1766554 at *16 n. 44; Stein 
Jewelry, 228 F.Supp.2d at 307-08; see Tr. at 84-85 
(Defendants: "The second pivotal moment, working 
chronologically, ... was the Court's [July 30, 2002 
Decisions and Orders] because ... [a]ll of the claims 
between 1984 and 1994 were dismissed from the 
case, and all of the claims other than breach of 
contract and the federal RICO claim, were 
dismissed from the case. In other words, all the tort 
claims, all the fraud claims .... "). And, although the 
Court deferred Defendants' challenge to Plaintiffs' 
RICO and breach of contract claims, Defendants 
fully intended to raise that challenge if settlement 
talks broke down. (See Tr. at 86 (Defendants ''were 
ready to roll with motions to dismiss" the RICO 
and breach of contract claims).) FN 18 

FNI8. In upholding Plaintiffs' antitrust 
claims in the July 30, 2002 Decisions and 
Orders, the Court followed Second Circuit 
precedent in L(IJV Office of Curtis Trinko, 
L.L.P v. Bell Atlantic Corp., 305 F .3d 89 
(2d Cir.2002), regarding the "essential 
facilities doctrine." See In re EVIC, 2002 
WL 1766554, at *12-13. The Court is 
aware that Trinko has now been reversed 
by the United States Supreme Court, 
Verizon Communications Inc. v. L(IJV 
Offices of Curtis, 124 S.Ct. 872 (2004), 
"narrow[ing] the scope of the essential 
facilities doctrine" and, thereby, possibly 
weakening Plaintiffs' antitrust claims 
(Chesley Aff. ~ 65 & n. 13). 

In addition, Plaintiffs may have a difficult time 
proving damages as individual EVIC claims have, 
according to Defendants, been paid. See UPS, 254 

F.3d at 1018 ("There was a real insurance policy 
between UPS and National Union .... "). And, 
"Defendants, throughout the proceedings, provided 
compelling evidence that UPS charged less for 
insurance than other similarly situated shippers." 

. (Chesley· Aff. ,y 66; See Tr:at 81 (Defendants: "UPS" 
provides the lowest cost protection for packages 
shipped .. of any .. major...carrier by a wide, wide 
margin").) See, e.g., Thompson v. Metropolitan Life 
Ins. Co., 216 F.RD. 55, 63 (S.D.N.Y.2003) 
("plaintiffs would certainly face the prospect that 
no damages may be awarded").FNI9 

FNI9. {See Memorandum of Objector 
Stainless Systems, dated June 30, 2004, at 
2 (after having ''throughly reviewed the 
[case] file," Stainless Systems "now fully 
appreciates the defendants' contention that 
a modest settlement is all that is 
appropriate") (emphasis added).) 

*13 * The eighth and ninth Grinnell factors 
relate to ''the range of reasonableness of the 
settlement fund in light of the best possible 
recovery" and "the range of reasonableness of the 
settlement fund to a possible recovery in light of all 
the attendant risks of litigation[.]" Grinnell, 495 
F.2d at 455 (" 'The most important factor is the 
strength of the case for plaintiffs on the merits, 
balanced against the amount offered in settlement." 
') (citation omitted).FN20 These factors favor 
approval of the Settlement. 

FN20. No party claims that the sixth or 
seventh Grinnell factors are relevant to this 
Decision, namely, "the risks of 
maintaining the class action through the 
trial" or "the ability of the defendants to 
withstand a greater judgment." 

The strengths and weaknesses of Plaintiffs' 
case must be "balanced against the amount offered 
in settlement." Grinnell, 495 F.2d at 455. Plaintiffs' 
expert estimates that the fair market value of the 
Vouchers is $205 million. (Rosen Aff. ~ 5 & n. 2.) 
If that proves to be even close to accurate, the Class 
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Members would succeed extraordinarily well. 
Stated in other tenns, there is significant benefit to 
the Class even if the value of the Vouchers 
ultimately proves to be significantly less, in light of 
the obstacles to Plaintiffs' case. See Henry v. Sears 
Roebuck & Co ., No. 98-CV-4tl0; -·1999' 'WL .. 
33496080, at *10 (N.D.IlI. July 23, 1999) ("The 

_... _.fact.. _thaL .all_.Class... .members will . automatically 
receive the benefits of the Settlement without any 
required action on their part substantially increases 
the value of the Settlement to the Class."). 

At this time, without knowing the rate at which 
Class Members will redeem the UPS Vouchers, the 
V oucher program cannot, in fact, be valued with 
precision. (Def. Supp. Mem. at 3-6 (acknowledging 
that UPS cannot "reliably estimate the aggregate 
dollar value of the Settlement".) See In re Mexico 
Money Transfer Litigation, 267 F.3d 743, 748 (7th 
Cir.2001) (Although coupons to be distributed to 
settlement class had a "face value" of $400 million, 
"[ e ]xperts estimated that about half of the coupons 
would be claimed, and 20% to 30% of those 
claimed would be used, implying a net value of $40 
million to $60 million."). At the same time, it is 
clear to the Court that the Settlement-including 
both the Voucher program and the consumer­
oriented Structural Changes-"offers real and 
substantial value to Settlement Class Members." 
(Def. Supp. Mem. at 4; see Tr. at 62 (Court: "It's 
not as if the class members are offered ... a coupon 
to buy a car or a house or some item ... that is 
infrequently acquired. This is something ... used by 
the vast [majority of class] members on a far more 
regular and frequent basis").) Although the Court is 
not, at this time, "confident of the [Voucher] 
redemption rate ... and thus of the settlement's 
[actual] total value," the Court finds the Settlement 
to be fair, reasonable, and adequate to the Class 
because Plaintiffs' "odds of winning the lawsuit" 
are relatively difficult and the "settlement does 
provide value to the class members." In re Compact 
Disc Minimum Advertised Price Antitrust, 292 
F.Supp.2d 184, 188, 190 (D.Me.2003); accord 
Nintendo, 775 F.Supp. at 682 (approving voucher 

settlement "in light of the questionable merits of the 
underlying case"); see also Thompson, 216 F.R .D. 
at 65. 

*14 The proposed UPS Vouchers have several 
unequivocally-pusitive-fuatures for Class Members. 
For one thing, they are relatively liquid: "Unlike 

.-coupoos-...• in.. other-- class- actions-where class 
members only benefit if they use the coupon in 
connection with the purchase of an expensive 
durable good, the vouchers in this case are easily 
redeemable on relatively inexpensive consumable 
goods and services-UPS services. Although the 
subject matter of the litigation relates to insurance, 
the vouchers are redeemable for eleven different 
UPS" services. (Rosen Aff. ~ 11.) Class Members 
may transfer their Vouchers by designating a 
substitute recipient on the Voucher claim fonn. 
And, Vouchers are valid for six months-a 
relatively long period given the frequency with 
which UPS services are used. See In re Motorsports 
Merchandise Antitrust Litig., 112 F.Supp.2d 1329, 
1337 (N.D.Ga.2000). Also, under the Settlement, 
Vouchers worth between $5 and $50 are 
automatically provided to "the vast majority of 
account holding Settlement Class Members," or to 
almost 2.3 million of the approximately 2.6 million 
UPS account-holders who received Notice of 
Settlement. (Def. Supp. Mem. at 2.) FN21 Another 
positive feature of the Settlement is that the 
Vouchers "often will cover the entire cost of a 
frequently purchased and needed product" (Def. 
Opp. Mem. at 10), rather than a small percentage of 
a "big ticket item." 

FN21. Other courts have approved 
voucher-based settlements involving low­
cost, frequently-purchased goods or 
services. See, e.g., Nintendo, 775 F.Supp. 
at 682 (distribution of $5 coupons 
approved as settlement of nationwide 
antitrust class action); In re Cuisinart Food 
Processor Antitrust Litig., MD.L. 447, 
1983 WL 153, at *7-8 (D.Conn. Oct. 24, 
1983) (Cabranes, D.J.) ("the fact that some 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/print/printstream.aspx ?mt=3 94&prft= HTMLE&vr=2 .O&destinati... 3/5/2014 

https:llweb2.westlaw.com/print/printstream.aspx
http:F.Supp.2d
http:F.Supp.2d


Page 17 of21 
Case 1:09-md-02017-LAK-GWG Document 1380-1 Filed 03/11/14 Page 97 of 130 

Page 17 
Not Reported in F.Supp.2d, 2004 WL 1724980 (S.D.N.Y.), 2004-2 Trade Cases P 74,521 
(Cite as: 2004 WL 1724980 (S.D.N.Y.» 

objectors would have preferred cash Stainless Systems, dated April 20, 2004; accord 
[rather than coupons] cannot be Objection of John Brodbeck, dated February 29, 
detenninative of the issue whether the 2004, at 2 .) The few criticisms that have not 
settlement before the court is reasonable"). already been analyzed in this Decision and Order 

should not stand in the way of the Settlement, for 
"The' Settlement"· also 'obligates"'UPS'" -10-.--.- ---several-'reasons: -'First;- the six-month Voucher 

implement important Structural Changes to its 
_EVIC-program ..which..will benefiLCIass..Members...____ 
and others. For example, UPS has agreed to use 
licensed insurance brokers and independent claims 
adjusters to adjust claims; to make additional 
disclosures regarding the exclusion from coverage 
of articles of unusual value; to disclose that the 
price of EV Insurance is surcharged by Mail Boxes 
Etc., Inc. franchisees; and to disclose that the 
purchase of EV Insurance is optional. (See 
Settlement § V(C).) While no party has attempted 
to place a dollar value on the Structural Changes, 
see, e.g., Staton v. Boeing Co., 327 F.3d 938, 974 
(9th Cir.2003) ("the value of injunctive relief is 
difficult to quantifY"), it is clear to the Court that 
these changes confer a substantial benefit upon the 
Class. 

3. Objections 
Several Objectors had argued, among other 


things, that the Vouchers "should have at least a 

three year expiration date and ... should be freely 

transferable" (Objection of Supranational 

Publishing Company, dated April 20, 2004), that 

"class members should not be required to produce 

'[d]ocumentary proof of the EV premiums paid" 

(Objection of Sound Deals, Inc., dated April 20, 

2004; accord Objection of Westmont College, 

dated March 9, 2004; Objection of Denna-Safe 

Company, dated March 22, 2004), and that the 

Voucher program is a "marketing scheme designed 

to induce new purchases of the defendant 

companies' services" (Objection of James W. 

Wilson, dated April 20, 2004, at 5). Certain 

Objectors have claimed that "large users of the 

insurance are penalized under the settlement," 

because the "formula for compensation results in 

the rate of compensation being reduced the more a 

class member used the insurance." (Objection of 


expiration (and limited Voucher transferability) are 
_. .r.easonable_features..inJjght of the high frequency of 

use and the fact that Vouchers can be redeemed for 
virtually all UPS services. (See Def. Opp. Mem. at 
10 ("The vast majority of Settlement Class 
Members use UPS services regularly, on a daily or 
weekly basis, and Settlement Class Members with 
UPS Accounts purchased the vast majority of EV 
Insurance during the class period."); Tr. at 79 
(Defendants: Vouchers "are good for virtually 
every service that UPS offers").) See In re 
Domestic Air Transp. Antitrust Litig., 148 F.R.D. 
297, 331 (N.D.Ga.1993) (although "the certificates 
are not universally transferable at all times, the 
tenns of transferability are reasonable .... "). It is 
also reasonable to require documentary proof of 
claims especially in instances where Class 
Members have incurred large losses. See, e.g. 
Domestic Air Transp., 148 F .R.D. at 309 
(approving settlement that required greater 
documentation for larger claims). The automatic 
distribution of Vouchers under the Settlement is, as 
noted, an important feature; it would not be feasible 
with respect to non-account holders, as UPS "has 
no practical means to independently identifY from 
its records every individual entitled to settlement 
benefits." Thompson, 216 F.R.D. at 66. As to 
Objectors' claim that large UPS customers are 
disadvantaged, " 'there is no rule that settlements 
benefit all class members equally,' as long as the 
settlement terms are 'rationally based on legitimate 
considerations." , in re Paine Webber Ltd. 
Partnerships Litig., 171 FRO. 104, 131 
(S.D.N.Y.) (citations omitted); affd, 117 F 3d 721 
(2d Cir.1997). (See Def. Opp. Mem. at 14 ("the use 
of differing rates of recovery for Settlement Class 
Members with higher EV purchases is entirely 
rational because the larger shippers were best able 
to protect themselves from any alleged injury 
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claimed in the litigation").) "Here, the objectors 
present nothing to overcome the deference that 
should be given to the rational allocation of benefits 
that has been negotiated by counsel for the parties." 
Thompson, 216 F.R.D. at 65. 

*15 The proposed Voucher program offers real 
.. value.to .. Class.Members-. and .appears . .clead¥ .to_be 
the best result that Class Counsel could negotiate. 
For the reasons stated, the Court finds that the 
settlement process was vigorous and "arms length" 
and that Settlement benefits to the Class are fair, 
adequate, and reasonable under Grinnell. See In re 
Compact Disc, 292 F.Supp.2d at 188; Nintendo, 
775 F.Supp. at 682.FN22 

FN22. Contemporaneously with this 
Decision and Order, the Court is entering 
the Final Judgment and Order of Dismissal 
with Prejudice substantially in the form of 
Exhibit 2 to the Fourth Addendum to the 
Settlement. 

B. Class Counsel's Fee Application 
As noted, Class Counsel sought an award of 

fees and expenses of $19,340,000.00.FN23 This 
amount is intended to be shared among 41 sets of 
Plaintiffs' counsel (and includes up to $600,000 in 
Objectors' Counsel's fees and expenses). (PI. Fee 
Mem. at 1; Objector Settlement ~ 4.) According to 
Class Counsel, the "requested fees represent less 
than 10% of the value of the Settlement," which 
Plaintiffs estimate to be $205 million. (PI. Fee 
Mem. at 1.) Class Counsel argue that even if the 
Court determined attorneys' fees through the 
"lodestar" method (rather than the percentage 
method), Class Counsel's lodestar of approximately 
$7 million would result in a $20 million fee if the 
Court employed a multiplier of 2.8, which, 
according to Class Counsel, is "a fair multiplier ... 
in a case like this." (Tr. at 61.) According to Class 
Counsel, the requested "award is particularly 
justified under the circumstances of this Action, 
where the litigation has proceeded over several 
years and where the risks have been substantiaL" 
(PI. Fee Mem. at 1.) 

FN23. Pursuant to the Objector Settlement, 
dated July 1, 2004, Class Counsel agreed 
to reduce their application for expenses by 
$204,975.39. (Objector Settlement, 2.) 

'On May- '5;-- 2004; -the Court ordered Class 
Counsel "jointly to submit documentary evidence 
.o.f.attorneys'.-fees and.costs incurred and projected 
to occur through May 21, 2004 based upon the 
'lodestar' methodology, including the hourly rates 
of each professional, the number of hours each 
professional worked, and copies of 
contemporaneous time records." (Order, dated May 
5, 2004.) The May 5th Order was in keeping with 
this Circuit's practice. See, e.g_, Mikes v. Straus, 
274 F.3d 687, 706 (2d Cir.2001) (litigants applying 
for attorneys' fees must submit "contemporaneous 
time records"). Class Counsel documented 
$6,944,964.00 in attorneys' fees and $1,066,403.60 
in expenses through May 21, 2004, for a total 
"lodestar and expenses" of $8,011,367.60. 
(Declaration of Stanley M. Chesley in Support of 
Plaintiffs' Response to Objections to Proposed 
Settlement and the Award of Attorneys' Fees, dated 
May 6, 2004.) At the Court's further direction, 
Magistrate Judge Fox opened Class Counsel's "Fee 
Application Documents ... for public inspection ... 
at the offices of the Southern District of New 
York." (Order, dated May 27, 2004.) 

Plaintiffs also seek an award of Incentive 
Compensation in the amount of $5,000 to each of 
the 32 Class Representatives, for a total of 
$160,000. (PI. Fee Mem. at 1.) In response to the 
Court's May 5, 2004 order that Plaintiffs "submit 
evidence describing in detail the assistance 
provided by each class representative" (Order, 
dated May 5, 2004, , 2), Plaintiffs filed 
supplemental papers (Plaintiffs' Description of 
Work Performed By Class Representatives, dated 
May 13, 2004) and assert that Class 
Representatives "greatly assisted counsel" by, 
among other things, "collect[ing] documents-in 
many cases a voluminous amount of 
documents-review[ing] the complaints and 
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verifIying] that they believed that the settlement 
was fair" (Chesley Aff. ~ 64). 

*16 Pursuant to the Objector Settlement, 
counsel for Objector Stainless Systems filed an 
application'orr -- -July' 5;2004 -for --art-award 'of 
$183,100 in attorneys' fees and $2,084.27 in costs 

. -... __.. (Stainless-__F..ee._Mem,), ..and counsel. _.for _the 
Coordinated Objectors filed an application on July 
9, 2004 for an award of attorneys' fees and 
expenses in the amount of $500,000, from which 
the Coordinated Objectors will each be paid an 
"incentive award" of $1,000 (Coord. Obj. Fee 
Mem., at 8). 

For several reasons, Class Counsel's (and 
Objectors' Counsel's) Fee Applications are not 
being resolved at this time and are hereby severed 
from the motion for final approval of the 
Settlement.FN24 For one thing, the Court has 
referred Class Counsel's Fee Application to 
Magistrate Judge Fox for a Report and 
Recommendation. (Order, dated May 27, 2004.) 
Magistrate Judge Fox's assessment is sub judice and 
his Report and Recommendation, once issued, will 
be subject to party objections under Fed.R.Civ.P. 
n(b). (The Court will entertain applications for 
reimbursement of counsels' out of pocket expenses 
immediately upon issuance of Judge Fox's Report 
and Recommendation.) 

FN24. In ordering a severance, the Court 
wishes to make clear that it is not ruling 
upon the merits of the Fee Applications of 
Class Counsel or Objectors' Counsel at this 
time. Nor is the Court criticizing the 
extensive efforts made in this case by 
Class Counsel and Objectors' Counsel. The 
Court is simply concluding that it is 
premature to assess and award counsel fees. 

Second, the Court has not yet determined 
whether to calculate attorneys' fees based upon a 
percentage of the Settlement (and, if so, what 
percentage is appropriate), or based upon "counsel's 

'lodestar' of hours actually and reasonably billed." 
Goldberger v. Integrated Resources, Inc., 209 F.3d 
43, 44 (2d Cir.2000) ("the lodestar approach is an 
accepted but not exclusive methodology in common 
fund cases"); see id at 50 ("[T]he lodestar remains 
-Useful· as' a 'baseline' even if the percentage method 
is eventually chosen."). FN2S In any case, the 
CourtcannQt reasQnably"determine Class Counsel's _ 
Fees under either approach at this time. The 
lodestar cannot be resolved because, as noted, 
Judge Fox has not submitted his Report and 
Recommendation. And, the appropriate lodestar 
"multiplier" (if any) carmot reasonably be 
determined without first determining the 
Settlement's actual benefit to the Class. See In re 
Lloyd's American Trust Fund LUig., No. 96 Civ. 
1262, 2002 WL 31663577, at *24 (S.D.N.Y. Nov. 
26, 2002) (lodestar multiplier "reflect[s] such 
factors as the results obtained, the risks involved, 
the contingent nature of the fee, quality of the work 
performed, and public policy considerations"). 

FN25. "[D]istrict courts should ... be 
guided by the traditional criteria in 
determining a reasonable common fund 
fee, including: '(1) the time and labor 
expended by counsel; (2) the magnitUde 
and complexities of the litigation; (3) the 
risk of the litigation ... ; (4) the quality of 
representation; (5) the requested fee in 
relation to the settlement; and (6) public 
policy considerations." , Goldberger, 209 
F.3d at 50 (citation omitted). "[I]t is 
appropriate to treat this case as a 
constructive common fund despite the fact 
that the fees in the instant action are to be 
paid by defendants and despite the 
existence in this Settlement Agreement of 
a clear sailing provision." In re Vitamins 
Antitrust Litig., No. 99-197, MOL 1285, 
2001 WL 34312839, at *9 (D.D.C. July 16, 
2001). 

The percentage of Settlement approach cannot 
be reasonably employed at this point because the 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/print/printstream.aspx ?mt=3 94&prft=HTMLE&vr=2 .O&destinati... 3/5/2014 

https:llweb2.westlaw.com/print/printstream.aspx
http:2,084.27


Page 20 of21 
Case 1:09-md-02017-LAK-GWG Document 1380-1 Filed 03/11/14 Page 100 of 130 

Page 20 
Not Reported in F.Supp.2d, 2004 WL 1724980 (S.D.N.Y.), 2004-2 Trade Cases P 74,521 
(Cite as: 2004 WL 1724980 (S.D.N.Y.» 

Settlement's actual value to the Class is unclear and 
cannot accurately be assessed until the rate at which 
Class Members redeem UPS Vouchers is known. 
See, e.g., In re Mexico Money Transfer Litigation, 
267 F3d 743, 748 (7th Cir.2001) (estimating 

_.._.. "Vouctrers' -value as -a: ·small iJ:action of face· value). --.. ­
"Particularly where the common benefits are in the 

._. ____.. ____form..of discoUDts, cDUpons.. options, Dr. declaratory 
or injunctive relief, estimates of the value or even 
the existence of a common fund may be unreliable, 
rendering application of any percentage­
of~recovery approach inappropriate. Where there is 
no secondary market for coupon redemption, the 
judge can conclude that the stated value of the 
coupons ... does not provide a sufficiently fIrm 
foundation to support a fee award .... " Manual for 
Complex Litigation § 14.121 (footnotes omitted). 
Because "fee awards should be based only on the 
benefits actually delivered ... [i]t is common to 
delay a final assessment of the fee award and to 
withhold all or a substantial part of the fee until the 
distribution process is complete." Id § 21.71; 
accord id § 14.121.FN26 

FN26. The Court is familiar with 
legislation pending in the United States 
Senate which provides that "[i]f a proposed 
settlement in a class action provides for a 
recovery of coupons to a class member, the 
portion of any attorney's fee award to class 
counsel that is attributable to the award of 
the coupons shall be based on the value to 
class members of the coupons that are 
redeemed." The Class Action Fairness Act 
of 2004, 2004 S.2062, 108th Congress 
(2004). 

*17 Nor can the Court determine Objectors' 
Counsel's Fee Applications at this time, as they are 
predicated (contingent), in part, upon a final 
determination of Class Counsel's Fees. (See 
Objector Settlement " 2, 4 (the parties agreed that 
they "will not oppose Settling Objectors['] request 
for reasonable fees and expenses, not to exceed 
$600,000," which amount would be drawn from 

Class Counsel's Fees).) FN27 For related reasons, 
the Court is also severing and deferring Plaintiffs' 
motion for Incentive Compensation to each of the 
Class Representatives. 

-FN27-. -As in the'case- of Class Counsel, the 
Court is not ruling upon the merits of 

. Objectors' .Counsel's.Eee _Applications nor 
diminishing the work done by Objectors' 
Counsel. 

The possibility of severance was raised at the 
July 1, 2004 hearing. (July 1, 2004 Hearing Tr. at 
31-33 (Court: "1 understand your point of view that 
you would like [approval of the Settlement and the 
Fee Applications] to stay ... together. I don't know 
if that's possible, and I don't want to hold up the 
settlement. And 1 have the feeling ... that it might 
be on different tracks .... "); id at 34 (Defendants: 
"The stipulation of settlement does, however, 
provide and contemplate that there might be some 
separation. And if ... there is no precise time line as 
to when the fee issue would finally be resolved, ... 
we would ask the Court to ... resolve the merits [of 
the Settlement approval].").) See Compact Disc, 
292 F.Supp.2d at 189-90 (Court deferred "award of 
attorney fees until experience shows how many 
vouchers are exercised and thus how valuable the 
settlement really is.... The exercise period expires 
after six months, so this is not an inordinately long 
extension."). 

V: Conclusion and Order 
For the foregoing reasons, Plaintiffs' motion 

[141] for final approval of the Settlement is 
granted, as are the pending applications to 
withdraw Objections. The Court defers, without 
prejudice, consideration of Class Counsel's Fee 
Application [142], the motion for an award of 
Incentive Compensation to the Class 
Representatives [142], and the Objectors' Counsel's 
Fee Applications [196 and 200]. 

S.D.N.Y.,2004. 
In re Excess Value Insurance Coverage Litigation 
Not Reported in F.Supp.2d, 2004 WL 1724980 
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This decision was reviewed by West editorial 
staff and not assigned edltoriaienhancemenfs. 

United States District Court, 
S.D. New York. 

In re FLAG TELECOM HOLDINGS, LTD. 
SECURITIES LITIGATION. 

This Document Relates to: All Actions. 

Master File No. 02-CV-3400 (CM)(PED). 
Nov. 8, 2010. 

DECISION AND ORDER APPROVING THE 
SETTLEMENT, CERTIFYING THE CLASS 

FOR SETTLEMENT PURPOSES. 
APPROVING THE PLAN OF ALLOCATION 

OF THE SETTLEMENT FUND. AND 
AWARDING ATTORNEYS' FEES 

McMahon, District Judge. 
*1 Pursuant to Rule 23(e) of the Federal Rules 

of Civil Procedure, Lead Plaintiffs and Class 
Representatives Peter T. Loftin and Joseph 
Coughlin (collectively, "Lead Plaintiffs" or the 
"Class Representatives") have moved for an order 
granting: (1) final approval of the proposed 
settlement of this action (the "Action") against 
Citigroup Global Markets, Inc. ("CGMI") and 
seven former officers and directors (the "Individual 
Defendants") FNl of FLAG Telecom Holdings, 
Limited ("FLAG") FN2 (collectively, with CGMI, 
"Defendants") for $24.4 million in cash; (2) final 
approval of the proposed Plan of Allocation of the 
settlement proceeds; (3) an award of attorneys' fees 
and reimbursement of counsels' expenses incurred 
in connection with the prosecution and settlement 
of the Action; and (4) an award to Lead Plaintiffs 
for their services in prosecuting the Action. The 
motion is not opposed by defendants. 

FNl. The seven individual defendants are 
Andres Bande, Edward McCormack, 
Edward McQuaid, Philip Seskin, Daniel 

Page 1 

Petri, Dr. Lim Lek Suan and Larry Bautista. 

FN2. Former Defendant/non-party FLAG 
filed a Chapter 11 bankruptcy petition on' 
April 12, 2002. FLAG emerged from its 
Chapter 11 proceeding on October 9, 2002, 
with FLAG Telecom Group Limited 
("FTGL") becoming its successor. In late 
2003, FTGL was purchased by Reliance 
Gateway Net Limited, a subsidiary of 
Reliance Communications Limited. 

I. PRELIMINARY STATEMENT 
This Settlement is the culmination of more than 

eight years of intense, complex and umemitting 
litigation. The claims and defenses, which center on 
allegations of materially false statements made by 
Defendants in a scheme to artificially inflate the 
value of FLAG'S common stock, were sharply 
disputed and aggressively litigated by all parties. 
Despite the long pendency of this case, it would be 
a mistake to presume that the pace of the litigation 
was, at any time, "leisurely." A detailed chronology 
of the case, attached as Exhibit A to the moving 
Declaration of Brad N. Friedman, demonstrates that 
significant activity occurred throughout the entire 
eight year period. The major judicial proceedings 
which-included two motions to dismiss, a motion 
for judgment on the pleadings, a motion for partial 
summary judgment, numerous discovery motions, a 
petition for a Writ of Mandamus, class certification 
and the appeal of class certification to the Second 
Circuit, as well as significant litigation in the 
District Court for the District of Columbia and in 
the High Court of Justice in England-represent 
just a small fraction of the nearly-constant activity 
in the case. 

Discovery and discovery-related disputes 
required massive time and effort: Plaintiffs 
reviewed more than 2.4 million pages of documents 
produced by Defendants; analyzed privilege logs 
with more than 9,000 entries; issued document 
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requests by subpoena or Hague Request to over documents. 
fifty (50) non-parties, including companies in 
France and England, and received nearly 300,000 Members of the Class appear to agree with 
pages of documents in response; and conducted Lead Counsel's conclusion that the proposed 
sixteen (16) fact depositions, including seven taken Settlement is fair, reasonable and adequate and that 
in Europe pursuant to Hague Convention requests. • the requested fee is fair and reasonable. Pursuant to' .. 
Each of three proposed Class Representatives, as the Court's Preliminary Order, as of August 31, 

.......... _ .. weILas...Plaintiffs' expert, were deposed .by the. 2010, over .43.,4S0.. copies .of the Notice have been 
Defendants. Frequent and protracted discovery mailed to Class Members or their nominees. 
disputes resulted in hundreds of letters and emails (Fishbein Aff., ~ 8.) In addition, a Summary Notice 
among the parties, and multiple written opinions was published in the national editions of The Wall 
from multiple jurisdictions in the U.S., and in Street Journal and over the National Circuit of 
London. Business Wire on July 21, 2010. (Andrejkovics 

Aff., ~ 2.) The Notice informed potential Class 
Settlement negotiations in this case were Members of their right to object or request 

extraordinarily complicated due, among other exclusion from the Class by September 22, 20lO. 
reasons, to a Directors and Officers Insurance No one has filed an objection to any aspect of the 
policy involving twenty-two insurance carriers on Settlement, including counsel's request for 
eight separate layers of coverage. Negotiations attorneys' fees and reimbursement of expenses, and 
were further complicated by parallel litigation,FN3 no member of the Class has requested exclusion 
which also had to be settled for the Individual from the Class. 
Defendants to achieve total peace. The Settlement 
eventually was achieved with the assistance of the II. FACTUAL BACKGROUND% 
Honorable Daniel Weinstein, a retired California At all times relevant to this Action, FLAG 
Superior Court Judge, after three full-day mediation functioned as a global telecommunications network 
sessions that were preceded by extensive written and services provider, offering a range of products 
submissions from the parties on both liability and and services to international telecommunications 
damage issues. Along the way, Plaintiffs also carriers, application service providers and Internet 
mediated a division of any recovery with the Rahl service providers. FLAG offered its shares to the 
plaintiffs, in a mediation overseen by the Honorable general public in an initial public offering ("IPQ") 
Nicholas H. Politan, a retired Judge from the U.s. that commenced on February 11, 2000 and closed 
District Court for the District of New Jersey. on February 16, 2000, during which FLAG sold 
Ultimately, all parties, including the Rahl plaintiffs, 27,963,980 common shares at $24.00 per share and 
agreed to Judge Weinstein's "Mediator'S Proposal." pre-IPO shareholders sold 8,436,320 shares at that 

price for total net proceeds to the company of 
FN3. Rahl v. Bande, C.A. No. approximately $634.6 million. 
04-CV-lOJ9 (CM)(PED) ("Rahl"). 

FLAG stated in its IPO Prospectus, which was 
*2 Even the drafting of the settlement incorporated into the Registration Statement filed 

documents was fiercely contested. From the time with the SEC, that its goal was to become "the 
the Mediator'S Proposal was signed by all parties on leading global carriers' carrier by offering a wide 
November 6, 2009, it took more than seven months, range of cost-effective capacity use options and 
scores of emails, and multiple written submissions wholesale products and services across our global 
to and binding rulings by the mediator, for the network." To further that goal, FLAG was 
parties to agree on the terms of the Stipulation and constructing the FLAG Atlantic cable system (the 
Agreement of Settlement and other settlement "FA~1 system"), a 50/50 joint venture with GTS 
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TransAtlantic Carrier Services Ltd. ("GTS"), which FLAG's reported revenues and EBITDA during 
would connect London and Paris to New York and fiscal years 2000 and 2001 by causing FLAG to 
have a potential capacity of fifteen times the enter into reciprocal "swap" sales with its 
maximum of the most advanced cable system in competitors (such as Qwest and Global Crossing), 
service on the Atlantic at that time. FLAG'S IPO which did not need the capacity, and then 

. 'prospectus -stated,-among other things; that -FLAG -- - immediateIy-'bookirrg-rtre-revenue from those sales 
intended to finance the construction of the F A-I while amortizing the cost over time; (2) failed to 

______ system _with . .$.60.0 million in bank.fmancing. and _..... ..rec.ord . .a _sub.stantial_impairment of FLAG'S long­
presale capacity commitments in excess of $750 lived assets in a timely fashion; and (3) made false 
million.FN4 and misleading statements about the demand in the 

marketplace for FLAG'S products and services 
FN4. In telecom industry parlance, between April 24, 2001 and November 6,2001. 
"presales" are capacity sales made on a 
system prior to the date the system is put Plaintiffs' claims arise under Sections 11, 
into service. 12(a)(2) and 15 of the Securities Act of 1933 (the 

"'33 Act claims") and Sections 10(b) and 20(a) of 
Plaintiffs allege that, in FLAG's IPO the Securities Exchange Act of 1934 and Rule 

Prospectus and, indeed, throughout the Class 1Ob--5 promulgated thereunder (the '''34 Act claims"). 
Period, the market was misled about the source and 
nature of FLAG's presales relating to the FA-l Defendants contend that Plaintiffs' allegations 
system, the demand for FLAG's are untrue and without any factual support and that 
telecommunications bandwidth, the value of Defendants made no false or misleading or 
FLAG's assets, and FLAG's profitability. Plaintiffs omissive statements. 
claim that FLAG's IPO Prospectus was misleading 
and omissive because, among other things, a Two years after the IPO, on February 13, 2002, 
substantial portion of the supposed $750 million in FLAG announced that "approximately 14% of 
presales were "at cost"-including $200 million to GAAP revenues for the full year 2001 was 
FLAG'S co-venture partner, GTS. Plaintiffs allege associated with reciprocal transactions entered into 
that these "at cost" sales were mere financing with other telecommunications companies and 
facilities rather than true presales and, therefore, service providers" and that FLAG anticipated that, 
were not true indicators of profit or demand on the if business conditions did not improve, the 
FA-I system. Plaintiffs also allege that the company would run out of cash sometime in 2003 
motivating factor behind the "at cost" presales was unless it was able to obtain cash from another 
to satisfy bank covenants so that FLAG could source. Following this announcement, the market 
obtain financing to build the FA-I system. price of FLAG common stock, which had traded as 
Plaintiffs claim that, in turn, the motivating factor high as $41 per share during the Class Period, 
for FLAG's construction of the F A-I system was to declined by 46% from its February 12, 2002 closing 
create a positive story and, therefore, favorable price, to a closing price of $0.36 per share on 
conditions for an IPO of FLAG's common stock, February 13,2002, on trading volume more than 10 
notwithstanding the failure of FLAG's previously times its daily average. 
existing cable system and FLAG management's 
substantial doubts about FLAG and FA-I's future III. HISTORY OF THE LITIGATION 
prospects. 

A. Plaintiffs' Investigation, the Initial Complaint, 
*3 Plaintiffs also contend that certain and the Appointment ofLead Counsel 


Defendants (1) artificially and fraudulently inflated 
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Beginning in early 2002, Plaintiffs conducted even contributed draft allegations for the complaint. 
extensive legal and factual investigations into the 
facts ultimately alleged in the initial complaint. On November 19, 2003, J. Andrew Rahl, as 
This investigation and research included, inter alia: Trustee of the Flag Litigation Trust (the "Trustee"), 
collecting and analyzing FLAG'S financial filed the Rahl action in State Court in New York 

. . .. statements-· and . other public -. statements; -assembling·· _. ·_·againstsome· of the ·same- "defendants as this Action, 
and reviewing a comprehensive collection of and others. The Rahl Defendants removed that 

.... analyst reports,. .. SEL.iilings.and. .major.. financiaL ...... action.io.this Court,. wher.e-it was assigned to Judge 
news service reports on FLAG and the telecom 
industry from a variety of sources; consulting with 
Lead Counsels' in-house forensic accounting 
experts and analyzing the relevant provisions of 
GAAP and related commentary; and extensively 
researching the applicable law. 

As a direct result of Plaintiffs' investigatory 
efforts, the initial complaint on behalf of plaintiff 
Peter T. Loftin was filed on May 1, 2002. On 
October 18, 2002, the Honorable William C. 
Conner consolidated several related actions under 
the caption above and appointed Mr. Loftin as Lead 
Plaintiff and Milberg LLP, f/k/a Milberg Weiss 
Bershad Hynes & Lerach LLP ("Milberg"), as Lead 
Counsel. 

*4 Plaintiffs thereafter began work on a 
Consolidated Amended Complaint. Lead Counsel's 
in-house investigative unit, working with outside 
investigators both in the United States and in 
England, identified, located and interviewed more 
than thirty potential witnesses, six of whom became 
confidential sources who provided information set 
forth in the Complaint, In addition, Plaintiffs 
retained and consulted extensively with damages 
expert Dr. Scott Hakala. Plaintiffs filed a 
Consolidated Amended Complaint on March 20, 
2003. 

Lead Plaintiff and eventual Class 
Representative Peter Loftin played a central role 
during this period, devoting many days to assisting 
the research and development of Plaintiffs' claims. 
Mr. Loftin, who lost more than $24 million on his 
FLAG investment, was particularly instrumental in 
shaping Plaintiffs' claims against former defendant 
Verizon Communications, Inc. ("Verizon") and 

Conner as a related case. Plaintiffs' Lead Counsel 
and Trustee's counsel in Rahl thereafter entered into 
an informal joint prosecution agreement. 

B. The Amended and Second Amended Complaint 
and the Motions to Dismiss the Second Amended 
Complaint 

Plaintiffs filed a 76-page, 226-paragraph 
Corrected Consolidated Amended Complaint on 
April 15, 2003, which three different sets of law 
firms (Shearman & Sterling for the Individual 
Defendants and former defendant FLAG; Milbank 
Tweed for CGMI; and Kirkland & Ellis for 
Verizon) moved and filed separate briefs against. 
Plaintiffs filed a Second Consolidated Amended 
Complaint (the "2CAC") that made a technical 
correction to the name of the defendant FLAG 
entity (from FTGL to FLAG), on December 1, 
2003, and the prior briefing was deemed directed 
towards that pleading. In their various briefs, the 
then-defendants argued that (1) the challenged 
statements in the Registration Statement were 
neither false nor misleading; (2) Plaintiffs failed to 
allege facts to establish that the Defendants knew, 
but failed to disclose, information they had a legal 
duty to disclose; (3) the challenged statements 
regarding market demand and bandwidth pricing 
made during the Class Period were neither false nor 
misleading; and (4) the allegations of GAAP 
violations relating to allegedly improper swap 
transactions and the failure to timely write down 
assets were inaccurate and/or insufficiently specific 
and/or vitiated by the fact that the challenged 
transactions had been reviewed by outside auditors. 

In a forty-three page decision issued on 
February 25, 2004, the Court dismissed the 2CAC 
without prejudice.FN5 
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FN5. In re Flag Telecom Holdings, Ltd 
Sec. Litig, 308 F.Supp.2d 249 
(S.D.N.Y.2004). 

C. The Third Amended Complaint and the 
"'MutioHS to-Dismiss-Tlrat Complaint - .. -. 

*5 Pursuant to the Court's Order, Plaintiffs then 
... -.. -. - - ..filed. ...8--J.Q9-c-page,.----299-c-paragraph ..... Third .. 

Consolidated Amended Complaint ("3CAC"), on 
April 14, 2004. In response to the Court's concerns 
expressed in its February 25, 2004 decision about 
standing under Section 12(a) (2) of the '33 Act, in 
addition to Peter T. Loftin, the 3CAC included as 
an additional plaintiff Norman H. Hunter, who 
purchased 200 FLAG shares in FLAG'S IPO. Mr. 
Hunter sold those shares prior to the end of the 
Class Period. Joseph Coughlin, who purchased 
shares traceable to the IPO in February 2000 and 
additional shares in February 2001, and who held 
his shares throughout the Class Period, moved to 
intervene as an additional plaintiff and proposed 
class representative on February 11,2005. 

The 3CAC contained a plethora of new facts to 
support Plaintiffs' claims. On June 23, 2004, the 
Individual Defendants and FLAG moved to dismiss 
the 3CAC, renewing their claims regarding the 
inadequacy of Plaintiffs' allegations of misleading 
statements and omissions and, in addition, asserting 
that Hunter's claims were time-barred because of 
his late entry into the case. Verizon and CGMI, 
separately, moved to dismiss as well. 

After extensive briefing, the Court issued a 
sixty-five page decision on January 12, 2005, 
denying in part and granting in part the motions to 
dismiss. FN6 The Court held that Plaintiffs had not 
pled facts demonstrating that the statements 
regarding demand in FLAG's prospectus were false 
as of the time of the IPO; however, the Court held 
that Plaintiffs had "alleged facts sufficient to 
demonstrate that the Prospectus contained a 
material misstatement or omission in connection 
with the Alcatel Sales Agreement," an agreement 
by which FLAG had (allegedly) fraudulently 
inflated the amount of its FA-I presales.FN7 The 

Court also held that the 3CAC included allegations 
sufficient to sustain Plaintiffs' claims regarding: (I) 
improper accounting related to FLAG's swap 
transactions; (2) FLAG'S failure to write down the 
value of its assets in a timely marmer; and (3) 
misstatements' -'concerning demand and the 
optimistic outlook for FA-I made by Bande and 

... _McCormack betw.een April 1, 2001 and the end of 
the Class Period. The Court also held that the 
allegations in the 3CAC raised the requisite strong 
inference of scienter required for the '34 Act claims 
against Bande, McCormack and Bautista, but not 
Evans. 

FN6. In re Flag Telecom Holdings, Ltd 
Sec. Litig., 352 F.Supp.2d 429 
(S.D.N.Y.2005). 

FN7.Id at 451. 

The Court upheld Plaintiffs' claims that 
FLAG'S financial results issued between June 23, 
2000 and February 13, 2002 were materially false 
or misleading when issued because FLAG had 
entered into improper swap transactions to 
artificially inflate its revenues. In this regard, the 
Court specifically cited supporting statements Lead 
Counsel had obtained from confidential sources 
developed during its investigation. The Court 
further held that Hunter's claims had been tolled by 
the filing of Plaintiffs' May 2002 complaint and, 
thus, were timely raised in the 3CAC. 

*6 Plaintiffs' '33 Act claims against defendants 
Bautista and Evans were dismissed because they 
had not signed the Registration Statement and, 
despite "a host of new allegations" in the 3CAC 
regarding Verizon's alleged status as a control 
person of FLAG and use of FLAG as a corporate 
piggy bank, the Court again dismissed Plaintiffs' 
claims against Verizon.FNS Plaintiffs' claims 
against FLAG and Evans were dismissed with 
prejudice and the claims against Verizon were 
dismissed without prejudice. The motions to 
dismiss by Bande, McCormack, Rubin, Petri, 
McQuaid, Seskin, Suan, and Salomon Smith 
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Barney, Inc. nlk/a CGM!, were denied. 

FN8.Id at 457. 

D. Motionjor Judgment on the Pleadings 
.. - ..--------- ..- .-_. --··-on-june-·23~2005 .. COMI 'moved 10 dismiss 

Plaintiffs' Securities Act claims pursuant to Rule 
12{c} of-th~EederalRules of Civil Procedure,-based 
on an affirmative defense of negative causation. 
CGMI also asserted that Plaintiffs' claims were 
barred by the statute of limitations. On January 23, 
2006, the Court denied Defendants' motion in its 
entirety, holding that (1) Defendants had failed to 
establish "that the decline [in FLAG'S stock price] 
was not due, at least in part, to the alleged 
misrepresentations concerning pre-sales in Flag's 
Prospectus" and (2) that the new allegations in the 
3CAC arose from the same conduct charged in the 
May 2002 complaint and were, therefore, not time­
barred.FN9 

FN9. In re Flag Telecom Holdings, Ltd 
Sec. Litig., 411 F.Supp.2d 377 
(S.D.N.Y.2006). 

E. Motionjor Class Certification 
On February 11, 2005, Plaintiffs moved to 

certifY a class and also moved to have Joseph 
Coughlin, who purchased shares traceable to the 
IPO in February 2000 and additional shares in 
February 2001, intervene as an additional plaintiff 
and proposed Class Representative. Defendants 
aggressively opposed this motion, filing a fifty­
page brief and a declaration with more than 1,850 
pages of exhibits. 

Defendants also challenged the adequacy of the 
named Plaintiffs to represent the class, claiming 
that the Plaintiffs were insufficiently engaged in the 
management of the case and, in particular, were not 
sufficiently concerned with the then-pending 
indictment of Lead Counsel and its potential 
consequences, although Defendants themselves said 
they did "not [challenge] the competence or 
adequacy" of Lead Counsel.FNIO 

FNlO. Defendants' Joint Memorandum of 
Law In Opposition to Plaintiffs' Motion for 
Class Certification, at 22 n. 65. 

Plaintiffs responded with a twenty-page reply 
... brief ... refuting" Befendants' contentions, 

accompanied by a sworn Declaration from one of 
.. -- Plaintiffs' previously- . confidential sources (FLAG's 

former Vice President of Sales for North America); 
a sworn Declaration from damages expert Dr. Scott 
Hakala (eighty-five pages with exhibits); and a 
sworn Declaration of Lead Counsel (491 pages with 
exhibits). Defendants submitted a 256-page sur­
reply (including exhibits). Plaintiffs filed a twenty­
five page response to Defendants' sur-reply. On 
September 4, 2007, the District Court issued a fifty­
page decision granting Plaintiffs' motion for class 
certification. The Court included in-and-out traders 
in the class because, "in light of Hakala's affidavit 
... it is conceivable" that the in-and-out purchasers 
may be able to prove loss causation based on events 
prior to the end of the Class Period.FNll The Court 
appointed Peter T. Loftin, Norman H. Hunter, and 
Joseph Coughlin as the Class Representatives, and 
appointed Milberg as Class Counsel. 

FNII. Jd at 167. 

F. Discovery and Discovery Disputes 
*7 Discovery in this case was, itself, a multi­

front war with battles frequently occurring 
simultaneously on two continents. Defendants 
opposed or objected to nearly every discovery 
request. Productions were often delayed, at least in 
part because documents, and especially critical 
accounting documents, were resident on difficult­
to-access computer systems owned by overseas 
non-party FTGL. Disputes over discovery were 
frequently the subject of letters to the Court, 
resulting in numerous court appearances, multiple 
written Court decisions, a petition (by the 
Individual Defendants) for a Writ of Mandamus to 
the Court of Appeals, and thousands of pages of 
briefs and correspondence among the parties. 

Plaintiffs have, since 2005, obtained 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/print/printstream.aspx?mt=394&prft=HTMLE&vr=2.0&destina... 2/26/2014 

https:llweb2.westlaw
http:F.Supp.2d
http:F.Supp.2d


Page 7 of29 
Case 1 :09-md-02017 -LAK-GWG Document 1380-1 Filed 03/11/14 Page 108 of 130 

Not Reported in F.Supp.2d, 2010 WL 4537550 (S.D.N.Y.) 
(Cite as: 2010 WL 4537550 (S.D.N.Y.» 

approximately 2,391,600 pages of documents from 
the Individual Defendants, including approximately 
2,381,800 pages of documents from FTGL that 
were produced by Defendant McCormack pursuant 
to an unusual court Order. In addition, Plaintiffs 

...... -..•... -- ... "'ultiman:ly" received '39;425 'pagesof'llccounting' 
documents generated from FTGL's accounting 

_. ,,, ... ________, system .. under. an . .agreemenLwith the.. .Individual 
Defendants pursuant to which a third-party vendor 
generated reports and Plaintiffs (with the Rahl 
Trustee) paid one-half of the costs. Plaintiffs also 
obtained 37,725 pages of documents from CGMI 
and another 268,500 pages of documents from more 
than fifty (50) non-parties to whom Plaintiffs issued 
subpoenas and/or the Court issued Hague 
Convention requests in England and France. 

Plaintiffs deposed sixteen witnesses, six of 
whom were deposed overseas pursuant to Requests 
for International Judicial Assistance Pursuant to the 
Hague Convention. At the time of the Settlement, 
eight additional Hague Convention requests had 
been issued by the Court and more overseas 
depositions had been scheduled. 

In connection with class certification, the 
proposed Class Representatives, including Norman 
Hunter, were deposed and produced over 4,000 
pages of documents. Defendants also deposed and 
obtained documents from Plaintiffs' damages 
expert, Dr. Scott Hakala. 

At the time of the Settlement, Plaintiffs had 
issued Plaintiffs' Notice of Deposition to CGMI 
pursuant to Fed.R.Civ.P. 30(b)(6); Plaintiffs' 
Second Set of Supplemental Interrogatories to 
CGMI and Request for Production of Documents; 
and Plaintiffs' Corrected First Set of Requests for 
Admission to CGMI. 

The parties to this Action and the Rahl 
litigation entered into a number of stipulations 
governing the conduct of discovery. While these 
stipulations greatly enhanced the efficiency of 
discovery for all parties, and permitted the 
plaintiffs in the two litigations each to access the 

Page 7 

discovery obtained by the other, the process of 
negotiating and drafting the stipulations was 
complex and extremely time-consuming. 

It is totally unnecessary to recount here the 
massive ." amount 'of" discovery litigation (and 
concomitant sanctions litigation) in which the 
parties . .engaged .once discovery finally commenced 
(due to the PSLRA stay, discovery did not begin 
until 2005!). Suffice it to say that the parties are 
still unable to read each others' descriptions of their 
many discovery battles without having war break 
out anew. Nothing between the parties carne easily. 

*8 Plaintiffs' efforts to obtain discovery from 
non-parties also required huge investments of time 
and effort. As mentioned above, Plaintiffs issued 
subpoenas and/or the Court issued Hague 
Convention requests to more than fifty (50) non­
parties. Several of those parties resisted discovery, 
necessitating collateral litigation. There was 
litigation between plaintiffs and the law firm of 
Gibson, Dunn & Crutcher, which previously 
represented FLAG in certain matters and which 
received a subpoena to produce documents in this 
case. Multiple hearings relating to discovery in this 
matter were held by the High Court of Justice in 
London, which required Plaintiffs to retain a 
Barrister in addition to their Solicitor. There were 
also interlocutory appeals relating to third party 
discovery in the Second Circuit. 

G. The Motions for Summary Judgment and the 
Operative Complaint 

On June 25, 2007, in response to the Individual 
Defendants' request for permission to file a motion 
for partial summary judgment dismissing Plaintiffs' 
'33 Act claims in their entirety, Plaintiffs moved for 
leave to amend the 3CAC to further detail their '33 
Act claims. That motion was granted. Plaintiffs 
filed the Fourth Consolidated Amended Complaint 
on October 15, 2007. The final and operative 
complaint, the Corrected Fourth Consolidated 
Amended Complaint (the "Complaint"), was filed 
on January 10, 2008 .FNIZ 
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FN12. The Correction removed vestigal FN13. In re Flag Telecom Holdings, Ltd 
references to Verizon as a defendant. Sec. Litig., 618 F.Supp.2d 311 

(S.D.N.Y.2009). 
After the completion of further discovery 

targeted specifically at the more detailed '33 Act H. The Rule 23(f) Appeal ofClass Certification 
allegations, on-'May 13, "2068; both'-sets--of------- *9-0n-September 19, 2007, Defendants each 
remaining Defendants (the Individual Defendants filed a petition pursuant to Rule 23(1) of the Federal 

-- and CGMI)fi\ed ,a motion pursuant . to Rule .5.6 of._ ....Rules ...of• CiviL-Procedure seeking interlocutory 
the Federal Rules of Civil Procedure seeking 
summary judgment on Plaintiffs' '33 Act claims. 
Defendants asserted in their motion that the 
Registration Statement was not false or misleading 
because: 

(i) FLAG had approximately $774 million in 
FA-I presales at the time of the IPO and, 
therefore, the challenged statement at issue-that 
FLAG had "presales in excess of $750 
million"-was true; 

(ii) the challenged statement could not have 
misled potential investors about market demand 
because the statement was in a section of the 
Registration Statement dealing with financing, 
not demand; 

(iii) even if a reasonable investor could have 
understood the challenged statements to be about 
demand for capacity on the FA-l system, 
cautionary language in the Registration Statement 
about future demand for FLAG'S products was 
sufficient to make the Registration Statement on 
the whole not misleading; and 

(iv) the specific presales transactions challenged 
by Plaintiffs were legitimate and the relevant 
terms of the transactions were disclosed in the 
Registration Statement. 

Collectively, the briefing on this motion 
included over 175 pages of legal memoranda and 
over 3,300 pages of declarations and appendices. 

On March 23, 2009, the Court issued a twenty­
three page opinion denying Defendants' motion in 
its entirety.FNl3 

review of the Court's class certification decision. 
The Second Circuit granted Defendants' Rule 23(1) 
petitions on December 12,2007. 

On July 22, 2009, the Second Circuit affrrmed 
virtually all of the Court's class certification Order, 
rejecting all but one of the Defendants' arguments. 
However, the Second Circuit agreed with 
Defendants that "as a matter of law" there was 
insufficient evidence of loss causation prior to the 
last day of the Class Period for in-and-out traders to 
remain in the Class. The Court of Appeals therefore 
vacated the Court's class certification Order with 
respect to those Class Members who sold their 
FLAG common stock prior to February 13, 2002, 
and ruled that Norman H_ Hunter, who sold all of 
his shares before the end of the Class Period, could 
not serve as a Class Representative, Unfortunately 
for Plaintiffs, this decision dramatically reduced the 
total potential recovery in this case, from more than 
$360 million to approximately $14.2 million.FNl4 

FNI4_ Prior to the Second Circuit's 
decision, Plaintiffs' damage expert, Dr. 
Scott Hakala, calculated that the potential 
damages in this case were in the range of 
$362.3 million to $465.5 million, 
depending on whether one used the 
economic loss method or the investment 
loss method of calculating damages, and 
whether the date of the first significant 
corrective disclosure is considered to be 
April 2, 2001 or June 18,2001. 

On August 5, 2009, Plaintiffs filed a petition 
pursuant to Rules 35 and 40 of the Federal Rules of 
Appellate Procedure seeking rehearing of the 
appeal andlor rehearing en banco By Order dated 
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October 6, 2009, the Second Circuit Court of 
Appeals denied Plaintiffs' petition for rehearing 
and/or rehearing en bane. 

I. Judge Conner's Death and the September 2009 
'-Status Cunjerelfce-" ..-..... - ... ' ... 

In early July 2009, the parties learned that the 
.. .. Judge :who.. had.so.. ably .. presided .o:v.er .this..matter. 

since its inception, Judge Conner, had died. Shortly 
thereafter the case was re-assigned, and on August 
7, 2009, the parties were advised that the Court 
would hold a status conference on September 17, 
2009. At that status conference, the Court informed 
the parties that it would not be overly sympathetic 
to resolving prior to trial yet another defense 
motion for partial summary judgment, this time on 
the '34 Act claims, because a trial was already a 
near certainty in light of the denial of the motion 
for summary judgment on the '33 Act claims. The 
Court also informed the parties that it thought the 
motion for rehearing in the Second Circuit (which 
was then pending) was unlikely to be granted, and 
that if it was in fact denied, the Court would not be 
sympathetic to a renewed motion, based on 
additional evidence, to certifY a class of in-and-out 
traders. The Court set a schedule to complete 
discovery and advised the parties that it expected 
the case to be resolved-whether by settlement or 
trial-within the year. 

IV. HISTORY OF THE SETTLEMENT 
NEGOTIATIONS 

In a case of this complexity and magnitude, one 
expects to encounter certain obstacles to settlement. 
In this case, settlement negotiations were 
exponentially more complicated than usual due to 
the Byzantine structure of the Directors and 
Officers ("D & 0") Insurance policy covering the 
Individual Defendants, disputes between the two 
sets of defendants and among the insurance carriers 
and the Defendants, and the existence of the 
parallel Rahl action. 

*10 The $250 million D & 0 policy is 
comprised of one primary and seven excess 
coverage layers, with multiple carriers sharing each 

layer. For example, the second excess layer 
includes five carriers. In all, there are 22 different 
carriers, with several appearing in more than one 
layer.FN1S According to the terms of the policy, 
the carriers in any particular layer are not obligated 

.. to' make' 'any' payment unless and until aU ·the 
coverage layers below are exhausted. This coverage 

.. ..str.ucture..r.esults in,a'situation where any carrier that. . 
would be required to pay into a possible settlement 
can effectively veto the settlement even though that 
veto may expose carriers on higher layers to greatly 
increased liability; and, unless the vetoing carrier 
itself appears on a higher layer, it has no incentive 
to accept the settlement. Further complicating the 
situation, certain carriers in the insurance tower, at 
various times, threatened to and/or did disclaim 
coverage of the '33 Act claims FNI6 and/or 
coverage of CGMI. 

FN15. The first layer is $20 million (two 
carriers share 50150); the second layer is 
$30 million after the first $20 million is 
exhausted (two carriers share 50150); the 
third layer is $50 million after the prior 
$50 million is exhausted (five carriers have 
20% each); the fourth layer is $50 million 
after the prior $100 million is exhausted 
(one carrier has 82.16%, plus two others); 
the fifth layer is $25 million after the prior 
$150 million is exhausted (one is 40% and 
three others are 20% each); and the sixth 
through eighth layers are $25 million each 
(each is a different single carrier). 

FN16. Astoundingly, certain excess 
insurance policies in the tower did not 
"follow form." 

The parties' long-running dispute over loss 
causation also posed a very Significant obstacle to 
settlement. In addition to raising the issue in their 
motions to dismiss, motion for judgment on the 
pleadings, summary judgment motion, opposition 
to class certification and in their appeal of the class 
certification decision, Defendants continually 
asserted causation as a defense throughout the 
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settlement negotiations, maintaining that damages whether CGMI had any interest in discussing 
were only a small fraction of those claimed by settlement. Counsel for CGMI had no interest at 
Plaintiffs. that time in mediation, but was willing to consider a 

direct negotiation if the parties were in the same 
A. Judge Weinstein Presides Over the First financial ballpark. It quickly became clear that the 

'Mediation SessifJn'Between Ptaintiffr and the'partles'were' not"In the"same"ballpark, and so no' 
Individual Defendants such negotiations occurred . 

... _.On_October.. 17, .2001, Plaintiffs -Lead. Counsel .. ____________ . _______ . ----. 
(with the assistance of Mr. Loftin's personal in- C. Judge Weinstein Presides Over the Second 
house counsel), counsel for the Individual Mediation Session Between Plaintiffs and the 
Defendants (with the assistance of defendant Individual Defendants 
McCormack), and counsel for several of the By Spring 2009, the insurance carriers finally 
insurance carriers, conducted a full-day mediation agreed to make a meaningful response to Lead 
session before retired California Superior Court Counsel's outstanding settlement demand, and on 
Judge Daniel Weinstein of JAMS.FN17 Formal June 2, 2009, Plaintiffs' Lead Counsel (again with 
written mediation statements were submitted by the assistance of Mr. Loftin's in-house counsel), 
both sides in advance of the mediation. At the counsel for the Individual Defendants, and counsel 
Mediator's request, both sides also submitted a for several of the insurance carriers (including 
supplemental mediation statement on the issue of counsel for certain additional insurance carriers 
loss causation. At the beginning of the mediation who had not attended the prior mediation session), 
counsel for both sides, as well as Mr. McCormack, renewed their mediation efforts before Judge 
made oral presentations. At the conclusion of the Weinstein. By this time, the primary insurance 
session Plaintiffs made a settlement demand to layer was entirely or almost entirely exhausted by 
which the Individual Defendants did not respond, defense costs. Once again, however, the mediation 
and the mediation ended without success. was unsuccessful. 

FN17. CGMI and plaintiff's counsel in 
Rahl were not part of the initial mediation 
efforts. 

B. Periodic Efforts Continue Over the Next Year 
and a Half 

Although formal mediation did not resume 
until June 2009, Judge Weinstein periodically kept 
in contact with both sides, and even occasionally 
met in person with several of the insurance carriers 
to discuss this case-including at least once for 
breakfast in the summer of 2008. However, Lead 
Counsel refused to attend any further meetings 
absent a commitment that such a meeting would 
result in a meaningful response to the outstanding 
settlement. As the insurance carriers would not 
make such a commitment, no meeting occurred. 

*11 In addition, Lead Counsel exchanged a few 
telephone calls with counsel for CGMI, to see 

D. Judge PoUtan Presides Over a Mediation 
Session Between Plaintiffs and the Plaintiff in Rahl 

Lead Counsel and plaintiff's counsel in Rahl 
agreed that, for a variety of reasons, it would make 
sense if the plaintiffs in the two competing actions 
could agree (subject to the later approval by this 
Court now being sought) upon an allocation 
between them of any recovery in both cases. 
Accordingly, on June 24, 2009, Plaintiffs' Lead 
Counsel and counsel for the Trustee in Rahl 
conducted a full-day mediation session before 
retired United States District Court Judge Nicholas 
H. Politan, to see whether these two sets of 
plaintiffs could agree upon a division between them 
of any future recovery. This mediation resulted in 
an agreement that the Class would receive 70% of 
any recovery from the Individual Defendants, plus 
100% of any recovery from CGMI. Certain 
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document production issues were also mediated and 
resolved as between the Trustee and the Class. 

In retrospect, the importance of this agreement 
cannot be overstated. At the time-June 2009--the 

.. _. Second· Circnit"hadnot yet issued its ruling' on' loss . 
causation. Had Lead Plaintiffs won the loss 

_.... causation. issue .. in __ the ...Circuit . (as Lead Counsel 
reasonably believed they would) the 70-30 split 
with Rahl might well have turned out to be a mildly 
bad deal, or at least a neutral deal, for the Class. 
However, by "hedging" against the possibility of a 
bad result in the Circuit, Plaintiffs ultimately were 
able to achieve more than a full recovery in their 
negotiations with the Defendants. This agreement 
also removed a significant complication in 
connection with achieving a global settlement. 

E. Judge Weinstein Presides Over a Third 
Mediation Session. This Time Among the 
Plaintiffs in Both Cases, the Individual 
Defendants, and CGMI 

*12 The mediation before Judge Weinstein 
finally convened for the third time on October 29, 
2009, this time with the addition of counsel for the 
Trustee, as well as counsel for CGMI, who learned 
about the planned mediation shortly before-hand 
and requested (and was granted) permission to 
attend. The parties did not reach agreement during 
this session. However, this session did eventually 
result in a "Mediator's Proposal" that was accepted 
by all parties on November 6, 2009. As a result of 
this proposal, and Plaintiffs' earlier agreement with 
the Trustee, Plaintiffs have agreed to settle this 
action for 70% of the $34 million in cash being 
paid on the Individual Defendants' behalf to settle 
this action and Rahl, plus $600,000 in cash being 
paid by CGMI (all of which is going to the Class in 
this Action). The total settlement consideration to 
the Class in this Action is $24.4 million. 

F. "Litigation" Ensues Before Judge Weinstein 
Over the Terms ofthe Final Settlement Agreement 

Even the signing of the Mediator's Proposal did 
not end the legal battle. Over a period of more than 
seven months after the Mediator's Proposal was 

signed, the parties exchanged multiple drafts of the 
Stipulation and Agreement of Settlement, Notice of 
Pendency and other documents, but were not able 
to resolve all outstanding issues. Fortunately, 
however, as part of the Mediator's Proposal to 

... - which'aU-parties--agreed; Judge Weinstein retained 
"binding authority" to resolve any disputes in 

. connection with finalizing the settlement papers. 

In February and March 2010, numerous issues 
were submitted to Judge Weinstein for decision 
pursuant this binding authority, and multiple 
responses and replies were submitted by Plaintiffs 
and the Individual Defendants. Additional disputes, 
as between the insurance carriers and the Individual 
Defendants, were also submitted to Judge 
Weinstein for resolution, thereby causing further 
delay. The Stipulation and Agreement of Settlement 
was finally executed on June 21,2010. 

v. THE ISSUANCE OF NOTICE AND THE 
REACTION OF THE CLASS TO THE 
PROPOSED SETTLEMENT 

Subsequent to the Settlement, Lead Plaintiffs 
retained a claims administrator on behalf of the 
Class (the "Claims Administrator"). The Claims 
Administrator was chosen after a competitive 
bidding process and extensive negotiations 
thereafter to significantly reduce third party costs, 
such as broker nominee charges typically incurred 
during securities class action settlement 
administrations. 

After the parties submitted documentation 
requesting preliminary approval of the Settlement, 
this Court entered an Order on June 23, 2010, 
preliminarily approving the Settlement embodied in 
the Stipulation (the "Preliminary Approval Order"). 
The Preliminary Approval Order: (1) approved a 
form of Notice; (2) approved the form of 
publication notice; (3) ordered that any Class 
members wishing to exclude themselves from the 
Class do so by letters postmarked no later than 
September 22, 2010; (4) ordered that any Class 
members wishing to object to the Settlement file 
their papers by September 22, 2010; and (5) 
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ordered a fairness hearing to take place at 2 p.m. on Counsel and the Claims Administrator and at the 
October 29, 2010. The Court also approved the website fiagtelecomsecuritiessettlement.com. To 
Claims Administrator in the Preliminary Approval date. Lead Plaintiffs have paid $66,714.44 out of 
Order. the Settlement Fund to cover the costs related to 

Settlement notice and administration. 
··-*13 in-accordance -with th-e--Frelimimuy -- .... - .. 

Approval Order, on July 16, 2010, Lead Counsel Pursuant to the terms of the Notice and the 
.caused... the....Noti.ce UL.be... mailed. .. to.-.alL Class ....... _.COurt·s..preliminary approval Order of June 23, 
members who could be identified from FLAG'S 
stock transfer records and through the efforts of the 
Claims Administrator. As of August 31, 2010, a 
total of over 43,450 Notices were sent to potential 
Class members. (Fishbein Aff., ~ 8.) Additionally, 
and also pursuant to the Preliminary Approval 
Order, on July 21, 2010, a Summary Notice was 
published in the national editions of The Wall 
Street Journal and over the National Circuit of 
Business Wire. (Andrejkovics Aft:, ~ 2.) 

The Notice provided a detailed description of: 
(I) the Action; (2) the nature of the claims; (3) the 
history of the litigation; (4) the potential outcome if 
this Action were to proceed to trial; (5) the terms of 
the proposed settlement and the Plan of Allocation, 
including the manner in which the Settlement Fund 
would be divided among the Class; (6) the process 
and deadline for filing objections, requests for 
exclusion and claim forms; (7) the date, time, and 
place of the Court's hearing to determine the 
fairness of the Settlement; (8) the right of Class 
members to be heard at the hearing; and (9) the 
claims to be released. The Notice also informed the 
Class that Lead Plaintiffs would apply for: (I) 
reimbursement of their expenses in the approximate 
amount of two million dollars, plus an award of 
attorneys' fees in the amount of 30% of the 
remaining balance of the Gross Settlement Fund 
after reimbursement of these expenses and payment 
of any PSLRA awards to the Lead Plaintiffs; and 
(b) awards to the Lead Plaintiffs for their services 
in prosecuting the Action in the amounts of 
$100,000 for Lead Plaintiff Peter T. Loftin and 
$5,000 for Lead Plaintiff Joseph Coughlin. 

Both the Notice and Summary Notice are 
available on the Internet on the websites of Lead 

2010, Class Members have until September 22, 
2010 to opt-out of or object to this Settlement 
pursuant to Fed.R.Civ.P. 23. No Class Members 
have exercised their right to opt out and no Class 
Members have objected to the proposed Settlement. 

VI. THE COURT GRANTS FINAL 
APPROVAL TO THE PROPOSED 
SETTLEMENT 

A. The Standard jor Evaluating Class Action 
Settlements 

The standard for reviewing a proposed class 
action settlement is whether the settlement is "fair, 
reasonable and adequate." In re EVCI Career 
Colleges Holding Corp. Sec. Litig., Nos. 05 Civ. 
10240(CM) et. aI., 2007 WL 2230177, at *3 
(S.D.N.Y. July 27, 2001) (citing Maywalt v. Parker 
& Parsley Petroleum Co., 67 F.3d 1027, 1079 (2d. 
Cir.l995». "A proposed class action settlement 
enjoys a strong presumption that it is fair, 
reasonable and adequate if, as is the case here, it 
was the product of arm's-length negotiations 
conducted by capable counsel, well-experienced in 
class action litigation arising under the federal 
securities laws." EVCI, 2007 WL 2230177, at *4 ( 
citing In re Sumitomo Copper Litis., 189 F.R.D. 
274, 280 (S.D.N.Y.1999»; New York & Maryland 
v. Nintendo of Am., 775 F .supp. 676, 680-81 
(S.D.N.Y.1991»; accord Waf-Mart Stores, Inc. v. 
Visa USA., Inc., 396 F.3d 96, 116 (2d Cir.2005), 
cert. denied, 544 U.S. 1044, 125 S.Ct. 2277, 161 
L.Ed.2d 1080 (2005). "There is a 'strong judicial 
policy in favor of settlements, particularly in the 
class action context.' " In re Telik, Inc. Sec. Litig., 
576 F.Supp.2d 570, 575 (S.D.N.Y.2008) (quoting 
In re Paine Webber Ltd P'ships Litig., 147 F.3d 
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132, 138 (2d Cir.1998». Moreover, " 'great weight' 
is accorded to the recommendations of counsel, 
who are most closely acquainted with the facts of 
the underlying litigation." Maley v. Del Global 
Techs. Corp., 186 F.Supp.2d 358, 366 
(S:[);N.Y;2()OZ:r-(inremal ·quotation . and citation 
omitted). 

*14 The presumption in favor of the negotiated 
settlement in this case is strengthened by the fact 
that settlement was reached in an extended 
mediation supervised by Judge Weinstein. See In re 
Telik, 576 F.Supp.2d at 576 ("Judge Weinstein's 
role in the settlement negotiations strongly supports 
a ftnding that they were conducted at arm's-length 
and without collusion."); In re Elan Sec. Ling., 385 
F.Supp.2d 363, 369 (S.D.N.Y.2005) ("[T1he Court 
has no reason to question that the Settlement was 
the product of extended 'arm's length' negotiations, 
including, among other things, the two-day 
settlement conference before Judge Politan."); In re 
Interpublic Sec. Litig., Nos. 02 Civ. 6527(DLC), 03 
Civ. 1194(DLC), 2004 WL 2397190, at *7 
(S.D.N.Y. Oct. 26, 2004) (negotiations were 
arm's-length where, among other things, parties met 
with magistrate judge and document discovery was 
complete). 

All parties were represented throughout the 
Settlement negotiations by able counsel 
experienced in class action and securities litigation: 
Plaintiffs by Brad N. Friedman of Milberg, LLP; 
CGMI by Douglas Henkin of Milbank, Tweed, 
Hadley and McCloy; and the Individual Defendants 
by Jerome Fortinsky of Shearman & Sterling. The 
Trustee was represented by Grant & Eisenhofer. 
See In re Global Crossing Sec. & ERISA Litig.. 225 
F.R.D. 436, 461 (S.D.N.Y.2004) ("Both sides have 
been represented well .... Counsel for plaintiffs, the 
Settling Defendants, and STB possessed the 
requisite expertise to negotiate a fair settlement."); 
In re NASDAQ Market-Makers Antitrust Litig.. 187 
F.R.D. 466, 474 (S.D.N.Y.l998) (approving 
settlement where "[t]he process by which the 
parties reached the Proposed Settlements was 
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arm's-length and hard fought by skilled advocates"). 

In sum, the Settlement was negotiated at 
arm's-length by sophisticated counsel before an 
experienced mediator, and after the completion of 
signiftcant discovery. These facts establish that the 
process leading to the Settlement was fair to absent 
Class ,Members. The Court should therefore accord 
the strongest presumption of fairness to the 
Settlement in this case. 

B. The Settlement Is Fair, Reasonable and 
Adequate and in the Best Interests ofthe Class 

Courts in this Circuit evaluate the fairness, 
adequacy and reasonableness of a class action 
settlement according to the "Grinnell factors:" 

(1) the complexity, expense and likely duration 
of the litigation; (2) the reaction of the class to 
the settlement; (3) the stage of the proceedings 
and the amount of discovery completed; (4) the 
risks of establishing liability; (5) the risks of 
establishing damages; (6) the risks of maintaining 
the class action through the trial; (7) the ability of 
the defendants to withstand a greater judgment; 
(8) the range of reasonableness of the settlement 
fund in light of the best possible recovery; [and] 
(9) the range of reasonableness of the settlement 
fund to a possible recovery in light of all the 
attendant risks of the litigation. 

*15 City of Detroit v. Grinnell Corp" 495 F.2d 
448, 463 (2d Cir.l974); see also County of Suffolk 
v. Long Island Lighting Co" 907 F.2d 1295, 
1323-24 (2d Cir.l990); In re Sumitomo, 189 F.R,D. 
at 281. "In finding that a settlement is fair, not 
every factor must weigh in favor of settlement, 
'rather the court should consider the totality of 
these factors in light of the particular 
circumstances.' " In re Global Crossing, 225 
F.R.D. at 456 (quoting Thompson v. Metropolitan 
Life ins. Co.• 2]6 F.R.D. 55, 61 (SD.N.Y.2003)). 

i. Continued Litigation Would Be Complex and 
Consume Substantial Judicial and Private 
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Resources 
The complexity, expense and possible duration 

of this litigation weigh in favor of settlement. "[11n 
evaluating the settlement of a securities class 
action, federal courts, including this Court, 'have 

. _ ..." ..... -_....._- "long ,ecugnized-·that· 'such' litigation' is''notably 
difficult and notoriously uncertain. ' " Sumitomo, 
.189 F.R.D ... at 281 (quoting In re .MiehaeL.Milken .. 
and Assoc. &e. Lltig., 150 F.R.D. 46, 53 
(S.D.N.Y.1993». Indeed, the courts recognize that 
"[ s ]ecurities class actions are generally complex 
and expensive to prosecute." In re Gilat Satellite 
Networks, Ltd, No. CV-{)2-1510, 2007 WL 
1191048, at *10 (E.D.N.Y. Apr. 19, 2007). Thus, 
"[ c ]lass action suits readily lend themselves to 
compromise because of the difficulties of proof, the 
uncertainties of the outcome, and the typical length 
of the litigation." In re Luxottiea Group s.p .A. 
Wig., 233 F.R.D. 306, 310 (E.D.N.Y.2006) 
(citations omitted). 

Although Plaintiffs have conducted significant 
fact discovery, the costs and duration of completing 
fact discovery, conducting expert discovery, 
additional motion practice, trial preparation, the 
trial itself, post-trial motions, and any appeals 
would be substantial. At the time this proposed 
Settlement was reached, six additional overseas 
depositions were scheduled. In total, at least twelve 
additional depositions would have been conducted 
by Plaintiffs in preparation for trial. Expert 
discovery would be particularly expensive and 
time-consuming as both sides would require the 
services of experts in the telecommunications 
industry in addition to accounting and damages 
experts. 

Finally, whatever the outcome of any eventual 
trial, which would likely require several months 
and involve the introduction of hundreds (if not 
thousands) of exhibits, vigorously contested 
motions and significant expenses, it is virtually 
certain that appeals would be taken from any 
verdict. All of the foregoing would delay the ability 
of the Class to recover for years assuming, of 
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course, that Plaintiffs would ultimately be 
successful in proving their claims. Settlement at 
this juncture unequivocally results in a substantial 
and tangible present recovery for the Class, without 
any attendant risk of delay, or of continued 
litigation" through, fon~xample, summary judgment 
on the '34 Act claims, a protracted trial, and post­
trial procee.dings._&e. Hicks .y. Stanley, No. 01 Civ . 
1007 1 (RJH), 2005 WL 2757792, at *6 (S.D.N.Y. 
Oct.19, 2005) ("Further litigation would necessarily 
involve further costs; justice may be best served 
with a fair settlement today as opposed to an 
uncertain future settlement or trial of the action."). 

ii. The Reaction of the Class to the Proposed 
Settlement Has Been Overwhelmingly Positive 

*16 The reaction of the Class to the Settlement 
is a significant factor-perhaps the most significant 
factor to be weighed in considering its adequacy. In 
re Veeco Instruments Secs. Lilig. ( "Veeeo 1" ), No. 
05 MOL 01 65(CM), 2007 WL 4115809, at *7 
(S.D.N.Y. Nov.7, 2007); see also Maley, 186 
F .Supp.2d at 362; In re American Bank Note 
Holographies, Inc., Sec. Wig., 127 F.Supp.2d 418, 
425 (S.D.N.Y.2001). 

The Class's reaction to the Settlement in this 
case is overwhelmingly positive. More than 43,450 
Notices were mailed to Class Members or their 
nominees. To date, no Class Members have 
exercised their right to opt out and no Class 
Members have objected to the proposed Settlement. 
This is an exceptionally strong indication of the 
fairness of the Settlement. See Strougo v. Bassini, 
258 F.Supp.2d 254, 258 (S.D.N.Y.2003) (citing In 
re SmithKline Beckman Corp. Sec. Litig., 751 
F.Supp. 525, 530 (E.D.Pa.1990) ("Both the utter 
absence of objections and the nominal number of 
shareholders who have exercised their right to opt 
out ... militate strongly in favor of approval of the 
settlement."). The absence of objections to the 
Settlement supports the inference that it is fair, 
reasonable and adequate. See Maley, 186 F.Supp.2d 
at 374. 

iii. Settlement Was Reached at an Advanced 
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Stage of Litigation After Significant Discovery 
and Extensive Consultation with a Damages 
Expert 

The advanced stage of this litigation and the 
extensive amount of discovery completed militate 
in-favor -of approval of the Settlement. -As-' detailed ~ -­
above, the parties have been vigorously litigating 
this case for _more than eighLyears, __ throngh __ 
multiple motions to dismiss, a motion for judgment 
on the pleadings, discovery and countless discovery 
motions, a class certification motion, a motion for 
partial summary judgment, and an interlocutory 
appeal of the Court's class certification Order. 
Plaintiffs have reviewed more than 2.5 million 
pages of documents and taken 16 depositions. 
Defendants have deposed each of the Class 
Representatives plus plaintiff Norman Hunter and 
Plaintiffs' damages expert. The parties conducted 
multiple full-day mediation sessions before Judge 
Weinstein (plus Plaintiffs' and the Trustee's 
mediation before Judge Politan) and exchanged 
extensive mediation statements on both liability and 
damages. Throughout all phases of the litigation, 
Lead Counsel has consulted with and received the 
advice of Dr. Scott Hakala, a recognized expert on 
the subject of damages in securities cases. 

Thus, the parties reached an agreement to settle 
the litigation at a point when they had a well­
informed understanding of the legal and factual 
issues surrounding the case. Having sufficient 
information to properly evaluate the strengths and 
weaknesses of their case, Lead Counsel were able 
to settle the litigation on terms highly favorable to 
the Class without the substantial risk, uncertainty, 
and delay of continued litigation. See Veeco I, 2007 
WL 4115809, at *8 ("It is evident that Plaintiffs 
have a clear view of the strengths and weaknesses 
of their case and of the adequacy of the 
Settlement.") (internal quotations omitted) (citing 
Meijer, Inc. v. 3M, Civil Action No. 04--5871, 2006 
WL 2382718, at *14 (E.D.Pa. Aug.14, 2006) 
(Parties had "an adequate appreciation of the 
merits" of case at time settlement negotiated where 
Class Counsel, inter alia, reviewed hundreds of 
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thousands of pages of documents and depositions 
and consulted extensively with economic expert; 
and parties engaged in mediation, including 
exchange of mediation statements regarding merits 
of respective positions in order to inform and 

---facilitate-negotiations.));­

___iv~Establishing_ _Liability, Particularly with 
Respect to Defendants' Scienter, Involves 
Significant Risks 

*17 While Plaintiffs maintain that their claims 
against Defendants are valid, they would face 
significant legal challenges if this case were to 
continue, and there is a real risk that they would 
ultimately fail to establish liability. "Courts 
routinely recognize that securities class actions 
present hurdles to proving liability that are difficult 
for plaintiffs to clear." In re Top Tankers, Inc" Sec. 
Litig., No. 06 Civ. 13761(CM), 2008 WL 2944620, 
at *4 (S.D.N.Y. July 31, 2008); see In re AOL Time 
Warner, Inc_ Sec_ & ERISA Litig., No. MDL 1500, 
02 Civ. 5575(SWK), 2006 WL 903236, at *4 
(S.D.N.Y. Apr. 6, 2006) ("The difficulty of 
establishing liability is a common risk of securities 
litigation."); In re Indep, Energy Holdings PLC 
Sec. Litig., No. 00 Civ. 6689(SAS), 2003 WL 
22244676, at *3 (S.D.N.Y. Sept.29, 2003) (noting 
difficulty of proving scienter ); see also Tellabs, 
Inc. v. Makar Issues & Rights, Ltd., 551 U.S. 308, 
321-22,127 S.Ct. 2499,168 L.Ed.2d 179 (2007). 

In their various motions, answers to the 
Complaint, and during the multiple mediation 
sessions, the Individual Defendants have asserted 
that: 

• the disclosures in FLAG's registration statement 
regarding presales were accurate and not 
misleading; 

the Individual Defendants' Class Period 
statements regarding demand were true and not 
misleading; 

• all of FLAG's accounting for capacity sales 
during the Class Period was accurate and in 
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accordance with GAAP; 	 establishing liability would be exacerbated by the 
risks inherent in all shareholder litigation, such as 

• the allegedly improper "swap" transactions the unpredictability of a lengthy and complex jury 
were legitimate business transactions and were trial, the risks that witnesses would suddenly 
properly accounted for; become unavailable or jurors could react to the 

--- .. 
• FLAG was not required to report an impairment 
during. the Class Period;.and __ .. ____ .... ....... 

• Plaintiffs could not prove causation and damages. 

Defendant CGMI has asserted numerous 
additional defenses, including negative causation 
and that it conducted sufficient due diligence. Had 
this case not settled, Defendants could be expected 
to gather additional evidence for each of these 
defenses and to assert them in a motion for 
summary judgment and/or at trial and, if necessary, 
on appeal. 

The Individual Defendants have also claimed 
that Plaintiffs face insurmountable hurdles in 
proving scienter against the three remaining 
Individual Defendants on Plaintiffs' '34 Act claims. 
Plaintiffs believe they would ultimately prevail on 
this issue but acknowledge that proving scienter in 
this case would be particularly challenging in light 
of the following: (1) there is no evidence that any 
of the '34 Act Defendants exercised options on or 
sold FLAG stock during the Class Period; (2) the 
'34 Act Defendants claim to have relied in good 
faith on the advice of multiple sets of accountants 
who approved the relevant accounting decisions; 
and (3) the '34 Act Defendants claim their alleged 
misstatements were supported by contemporaneous 
documents and reports that, in and of themselves, 
negate any inference ofscienter. 

Moreover, at trial, Plaintiffs would face the 
additional risks posed by conflicting evidence and 
testimony. Since many witnesses likely would be 
aligned with Defendants and, as a result, would be 
hostile to Plaintiffs' case, Plaintiffs would be 
required to rely primarily on documents and expert 
witnesses to establish their case. The risk of 

.. evidence in unforeseen ways, and the risks that the·· 
jury would find that Defendants reasonably 

._ ..... believed jo. the.propriety..of their actions at the time 
and, consequently, Plaintiffs failed to prove scienter. 

v. Establishing Recoverable Damages, 
Particularly with Respect to Loss Causation, 
Also Involves Significant Risks 

*18 Plaintiffs also faced significant risk in 
proving causation and the amount of damages. 

In order to prove loss causation and damages, 
Lead Plaintiff would be required to prove that 
Defendants' alleged false and misleading 
statements and omissions of material fact inflated 
the price of [defendant's] common stock during 
the Class Period, and that upon the Company's 
disclosure of such misinformation, the price of 
[defendant's] common stock dropped and 
damaged Lead Plaintiff and the Class. Lead 
Plaintiff would also be required to prove the 
amount of artificial inflation in the price of 
[defendant's] common stock. 

In re Top Tankers, 2008 WL 2944620, at *5. 
Plaintiffs anticipate that, in the absence of 
settlement, Defendants would move for summary 
judgment on the ' 34 Act claims at the close of 
discovery, renewing the multiple arguments made 
in their motions to dismiss and for judgment on the 
pleadings. 

The most significant risk to Plaintiffs' claim for 
damages was actually realized in this case, when 
the Second Circuit held, as a matter of law, that 
there was insufficient evidence on which in-and-out 
traders could establish the element of loss 
causation. As previously noted, this decision 
probably caused a very significant reduction in 
Plaintiffs' recoverable damages, from over $360 
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million to approximately $14.2 million. Although 
Plaintiffs initially considered a motion asking that 
the District Court reformulate the Class to include 
at least some of the individuals excluded by the 
Second Circuit's decision, the likelihood of success 

-on such a motion was slim; and- tIle Court so­
advised the parties during the September 17, 2009 

______ status . .conference. _.. 

With regard to the damages remaining viable in 
the case, Defendants likely would contend that 
actual damages, if indeed there were any at all, 
were far less than even $14.2 million. First, 
Defendants would claim that any losses suffered by 
the Class during the Class period were caused not 
by the acts of the Individual Defendants but, rather, 
by the general stock market decline and, in 
particular, the collapse of the telecommunications 
market. Second, Defendants would argue that the 
decline in FLAG'S stock price following its 
announcement on February 13, 2002 resulted 
primarily from statements indicating that the 
company might not be able to continue operations 
in 2003, not from the "corrective disclosures" 
related to the fraud alleged by Plaintiffs. Finally, 
even if Plaintiffs prevailed on issues of liability and 
damage causation, Defendants would likely present 
an expert to testifY that the proper calculation of 
damages would result in a recovery of only minimal 
damages at most. 

Even in a less challenging case, "[c]alculation 
of damages is a 'complicated and uncertain process, 
typically involving conflicting expert opinion' 
about the difference between the purchase price and 
the stock's 'true' value absent the alleged fraud." 
Global Crossing, 225 F.R.D. at 459 (quoting 
Mayley, 186 F .Supp.2d at 365). Undoubtedly, in 
this action, establishing the amount of damages at 
trial would have resulted in a "battle of experts." 
The jury's verdict with respect to damages would 
thus depend on its reaction to the complex 
testimony of experts, a reaction that is inherently 
uncertain and unpredictable. See EVCI Career 
College, 2007 WL 2230177, at *8 (citing In re 
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Paine Webber Ltd P'ships Ling., 171 F.R.D. 104, 
129 (S.D.N.Y.1997), affd. 117 F.3d 721 (2d 
Cir.1997) (noting unpredictability of outcome of 
battle of damage experts». 

*19 Thus, the --very ·substantiaf·-challenges 
facing Plaintiffs in their attempts to prove liability, 

. loss -causation and ..damages. .weigh heavily in favor­
of approval ofthe proposed Settlement. 

vi. The Risk of Maintaining a Class Action 
Through Trial Also Weighs in Favor of Approval 

In addition to the risks of establishing liability 
and damages, the nature of the Second Circuit's 
decision was such that there remained a risk of 
maintaining class status through trial. From the 
beginning of the case, Defendants strongly 
contested class certification on various grounds. It 
is likely that, after the conclusion of expert 
discovery, Defendants would renew their argument 
that conflicts among class members relating to 
liability and damages make class treatment 
improper or, alternatively, require the certification 
of subclasses. The Second Circuit, while upholding 
the certification of a single class including both '33 
Act and '34 Act plaintiffs, cautioned: 

[W]e do not suggest that the issue described by 
Defendants does not deserve the careful and 
continued attention of the district court, but 
merely that it does not inevitably lead at the 
present time to the decertification of the class. As 
the lower court recognized, if Plaintiffs are able 
to prove loss causation with respect to both the 
'33 and '34 Act claims, then it will be necessary 
for a jury "to determine the extent of harm caused 
by each [misstatement], and it is here that the 
interests of class members could diverge." We 
are confident in the lower court's wisdom and 
ability to utilize the available case management 
tools to see that all members of the class are 
protected, including but not limited to the 
authority to alter or amend the class certification 
order pursuant to Rule 23(c)(I)(C), to certifY 
subclasses pursuant to Rule 23(c)(5), and the 
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authority under Rule 23(d) to issue orders and the exercise of business judgment in 
ensuring "the fair and efficient conduct of the determining whether the proposed settlement is 
action." reasonable." Grinnell, 495 F.2d at 462. Courts 

agree that the determination of a "reasonable" 
In re Flag Telecom Holdings, Ltd Sec. Litig., settlement "is not susceptible of a mathematical 

-'5'74 F3d -29, J1 (2d- -Cir.2009) (ilrtemalcitations' ---equatiorr-----yteldirrg-'- -'3.' particularized sum." 
omitted) (citing In re Flag, 245 F.R.D. at 160). 
Thus, there remained in thiscasethe..v.ery..real..risk ... ___ 
of decertification or modification of the class at a 
later stage of the proceedings. See In re NASDAQ 
Market-Makers Antitrust Litig., 187 F.R.D. 466, 
476-77 (S.D.N.Y.1998) (decertification can occur 
if management problems arise during litigation; 
decertification or reversal of certification would 
deprive class of any recovery). 

vii. The Ability of the Defendants to Withstand a 
Greater Judgment 

If Plaintiffs somehow were successful in 
undoing the implications of the Second Circuit's 
loss causation ruling, then the '34 Act Defendants 
would lack sufficient insurance, and presumably 
would lack sufficient resources, to pay a judgment 
in the full amount of the claimed damages. CGMI 
recently needed a well-publicized infusion of 
taxpayer dollars just to survive. In any event, "the 
mere ability to withstand a greater judgment does 
not suggest the settlement is unfair." AOL Time 
Warner, 2006 WL 903236, at *42, This is 
particularly true where, as here, the settlement 
appears to exceed the recoverable damages, in light 
of the Second Circuit's ruling. 

viii. The Settlement is Reasonable When Viewed 
in Light of the Best Possible Recovery and the 
Risks of Continued Litigation 

*20 The last two substantive factors courts 
consider are the range of reasonableness of the 
settlement funds in light of (1) the best possible 
recovery and (2) litigation risks. In analyzing these 
last two factors, the issue for the Court is not 
whether the Settlement represents the "best possible 
recovery," but how the Settlement relates to the 
strengths and weaknesses of the case. The Court 
"consider[s] and weigh[s] the nature of the claim, 
the possible defenses, the situation of the parties, 

PaineWebber, 171 F.R.D. at 130 (quoting Milken, 
J50_E.Rll_at.66:). Instead, "in any case there is a 
range of reasonableness with respect to a 
settlement." Newman v. Stein. 464 F.2d 689, 693 
(2d Cir.1972); see Indep. Energy. 2003 WL 
22244676, at *4. 

Under the proposed Settlement, the Class will 
receive $24.4 million, well in excess of the $14.2 
million estimated by Plaintiffs' expert to be the 
potential damages in light of the Second Circuit 
ruling excluding in-and-out traders from the Class. 
More aggressive methods of calculation could 
result in damages ranging from approximately $25 
million to approximately $120 million . FNI8 Even 
under the most favorable, $120 million scenario, 
the proposed settlement amounts to over 20% of the 
potential damages, well within the "range of 
reasonableness." See In re Merrill Lynch Research 
Rep. Sec. Litig., Nos. 02 MDL 1484(JFK), 02 Civ. 
3 1 76(JFK), 02 Civ. 7854(JFK), 02 Civ. 
1002 1 (JFK), 2007 WL 313474, at *10 (S.D.N.Y. 
Feb. 1, 2007) (settlement representing 6.25% of 
estimated damages found to be "at the higher end of 
the range of reasonableness of recovery in class 
action securities litigations"); In re PaineWebber, 
171 F.R.D., at 132 (recovery between 7% and 20% 
is "well within the range of reasonableness"); see 
also In re Telik, 576 F.Supp.2d at 580 (settlement 
representing 25% of recoverable damages is "well 
above that in most securities class actions"); Veeco 
I, 2007 WL 4115809, at *11 (settlement 
representing 23.2% of possible recovery is 
"squarely within the range of reasonableness") 
(internal quotations omitted). 

FNI8. To achieve these results, Class 
Members (those who held their shares 
throughout the Class Period) would have to 
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prove loss causation prior to the end of the 
Class Period notwithstanding the Second 
Circuit's holding that "as a matter of law" 
there is insufficient evidence of such loss 
causation. In addition, to obtain the most 
favorable--- -damages- -----scenario-- ----($-120-­
million), Plaintiffs would need to argue 


_ . __ that. the. ..Court .shQukLcaIculate __ damages______ _ 

based on the "constant percentage 

inflation" method, not the "constant 
dollar" method- i.e., that artificial 
inflation (and, consequently, damages) 
should be measured by the percentage by 
which FLAG'S stock price dropped when 
corrective information was revealed to the 
market, not simply by the dollar amount 
by which FLAG's price dropped upon the 
disclosure of corrective information. While 
Plaintiffs believe that each of these 
approaches for calculating legally 
compensable damages is economically 
sound, and while valid legal and factual 
arguments exist in support of each of these 
approaches, such approaches are not 
universally accepted and have not been 
accepted by all courts. See, e.g, In re 
Williams Sec. Litig, 496 F.Supp.2d 1195, 
1270 (N.D.Okla.2007) (rejecting the 
"constant percentage inflation" method), 
affd, 558 F.3d 1144 (10th Cir.2009). 

By all measures, the proposed Settlement 
compares favorably with settlements reached in 
other securities class actions in recent years. 
According to objective data recently published by 
Cornerstone Research, the $24.4 million recovery 
here is more than three times the median settlement 
($7.4 million) in class actions reported during the 
period 1996 through 2008 and three times the 
median settlement ($8.0 million) reported for 2009 
settlements. The median settlement in class actions 
securities cases was 2.9% of estimated damages for 
the period 2002 through 2008 and 2.3% of 
estimated damages in 2009. Jn cases with estimated 
damages of less than $50 million, the median 
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settlement was 11.4% of estimated damages for the 
period 2002 through 2008 and 12% of estimated 
damages in 2009. Here, the settlement amount 
represents 170% of the potential damages (with 
damages of $14.2 million), and 20% of the 
maximtnn - -potential damages under the most 
aggressive possible approach (with damages of 
$120 million). __ 

*21 In light of these circumstances and all of 
the delay and uncertainty that would be inherent in 
continued litigation, the Settlement falls well within 
the range of possible recovery considered fair, 
reasonable and adequate. 

VII. THE PLAN OF ALLOCATION IS FAIR 
AND REASONABLE 

A Plan of Allocation is fair and reasonable as 
long as it has a "reasonable, rational basis." Maley, 
186 F.Supp.2d at 367. Courts recognize that ''the 
adequacy of an allocation plan turns on whether 
counsel has properly apprised itself of the merits of 
all claims, and whether the proposed apportionment 
is fair and reasonable in light of that information." 
PaineWebber, 171 F.R.D. at 133. An allocation 
formula need only have a reasonable and rational 
basis, particularly if recommended by experienced 
and competent counsel. Counsel's conclusion here 
that the Plan of Allocation is fair and reasonable is 
therefore entitled to great weight. American Bank 
Note, 127 F.Supp.2d at 430 (approving allocation 
plan and according counsel's opinion "considerable 
weight" because there were "detailed assessments 
of the strengths and weaknesses of the claims 
asserted, the applicable damages, and the likelihood 
of recovery"). 

The Plan of Allocation proposed herein has 
been prepared by Plaintiffs' Lead Counsel utilizing 
their Damages Expert's report and data concerning 
causation and damages. The Plan reflects the 
proposition that the price of FLAG common stock 
was artificially inflated from the beginning of the 
'33 Act Class Period on February 11, 2000, and at 
the beginning of the '34 Act Class Period on March 
6, 2000, and through February 12, 2002, but that 
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much of the artificial inflation was suddenly 
eliminated on February 13,2002 when FLAG made 
disclosures that at least partially corrected its prior 
misstatements, and that any remaining artificial 
inflation was eliminated by April 11, 2002. The 

~ --. ---' .. -- . - Plan-- Tefle-cts .- the--requirements' for'-- establishing' .. . 
damages promulgated by Dura Pharmaceuticals, 

..... . .. _ _ Inc_ v__ Bro.uda,.54..4.HS . .33.6,_125.S.CLI627.,. 161 
L.Ed.2d 577 (2005), and complies with the 
requirements of the PSLRA. 

The Plan of Allocation separately allocates the 
Net Individual Defendants' Settlement Fund 
differently than the CGMI Settlement Fund, based 
on the fact that CGMI was only alleged to be liable 
under the Securities Act for the IPO, while the 
Individual Defendants were alleged to be liable 
under both the Securities Act for the IPO and under 
Section lO(b) of the Exchange Act for the Class 
Period. 

The Plan provides for the distribution of the 
Net Individual Defendants' Settlement Fund to all 
Class Members on a pro rata basis based on a 
formula that takes into account the alleged artificial 
inflation paid on the shares of FLAG stock 
purchased during the entire period February 11, 
2000 through February 12, 2002, that were still 
held at the close of trading on February 12,2002. 

The Plan separately provides for the 
distribution of the Net CGMI Settlement Fund to all 
IPO Class Members on a pro rata basis based on a 
formula that takes into account the alleged artificial 
inflation paid on shares of FLAG stock purchased 
during the IPO period February 1 I, 2000 through 
May 10, 2000, that were still held at the close of 
trading on February 12,2002. 

*22 The Plan's formula subtracts the Asserted 
Value of the shares on the day of purchase from the 
purchase price actually paid to calculate the amount 
of artificial inflation allegedly paid, and either uses 
that, or a maximum of $5.08 per share, the amount 
by which the corrective disclosure reduced the 
alleged inflation, to give the Claimant a 
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"Recognized Claim" from those shares. If the 
shares were sold after February 12, 2002 for more 
than their Asserted Value, then the amount received 
in excess of the Asserted Value can reduce the 
Recognized Claim. The Net Individual Defendants' 
Settlement -Fund' will' be distributed pro rata to 
Class Members who submit acceptable Proofs of 
Claim ("Authorized Claimants") based on their 
particular Recognized Claim as compared to the 
total of all Class Members' Recognized Claims. The 
Net CMGI Settlement Fund will be distributed pro 
rata to Authorized Claimants based on their 
particular IPO Recognized Claim as compared to 
the total of all IPO Class Members' Recognized 
Claims. 

The Plan of Allocation is set forth in full in the 
Settlement Notice, and there have been no 
objections to the Plan. 

Accordingly, the court concludes that the Plan 
of Allocation provides a fair and reasonable method 
for allocating the Net Settlement Funds among 
Class Members based on their relative compensable 
losses, and should be approved. 

VIII. LEAD COUNSEL'S REQUEST FOR 
FEES AND EXPENSES IS FAIR AND 
REASONABLE 

Lead Counsel, having achieved recovery of 
$24.4 million in what appears to be a case worth 
substantially less, seek reimbursement of expenses 
in the amount of $1,910,420.76, plus an award of 
attorneys' fees in the amount of 30% of the 
remaining balance of the Settlement Fund after 
reimbursement of these expenses and payment of 
any PSLRA awards to the Class Representatives; 
i.e., Lead Counsel seek a fee award that is 30% of 
the Settlement Fund "net" of expenses and awards 
to the Class Representatives. On the more 
traditional "gross" basis, this would amount to an 
award of only approximately 27.5%. In dollar terms 
this amount-approximately $6,715,374, plus a pro 
rata share of the accrued interest-is less than 32% 
of Lead Counsel's approximately $21,000,000 of 
lodestar in this case. 
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The $24.4 million Settlement obtained for the 
benefit of the Class is the result of literally tens of 
thousands of hours spent by Lead Counsel and the 
skill and perseverance of Lead Counsel in litigating 
this Action. It represents a remarkable result for the 

---. - ---- ---- .- -etass--in-a t:omplex'-case-that posed-a great many-­
obstacles to recovery. Lead Counsel's considerable 

_._exp.endituIe oLtim.e_ and resources .on.a difficult. and __ 
protracted case, where Lead Counsel ultimately 
obtained a superior result in light of the size of the 
Class and the amount of recoverable damages, 
justifies the requested fee. 

Lead Counsel devoted over 45,500 hours to the 
prosecution of this case over more than eight years. 
Lead Counsel prosecuted the Action on an entirely 
contingent-fee basis. The significant outlay of cash 
and personnel resources by Lead Counsel has been 
completely at risk. Given the uncertainties inherent 
in securities class actions generally and the 
difficulties in this particular case, there was a 
significant possibility that Lead Counsel would 
recover nothing for their substantial efforts. They 
are in any event recovering only a portion of their 
outlay. 

*23 Courts in this District and throughout the 
nation, recognizing the risks and effort generally 
expended by counsel to obtain favorable results, 
have not hesitated to award 30% of the "gross" 
recovery, or more, in complicated securities fraud 
cases such as this. Furthermore, the Settlement 
amount here fur exceeds the national medians-in 
straight dollar terms and as a percentage of the 
recovery compared to the total alleged 
damages-for class action securities settlements 
after the passage ofthe PSLRk 

The reaction of the Class (or, rather, the lack of 
reaction of the Class) to the proposed fee award 
supports Lead Counsel's request. The support of the 
Class is not surprising, for even after payment of 
expenses of $1,910,420.76, PSLRA awards to 
Loftin of $}OO,OOO and to Coughlin of $5,000, and 
Lead Counsel's requested fee of 30% of the 
remainder, the net payment to the 
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Class-approximately $15,669,205, plus 
interest-still would be more than 100% of a $14.2 
million damage figure. 

A. Lead Counsel Are Awarded Fees from the 
-Common "-Fund Created- as a Result of the 
Settlement 

Courts have long recognized that " 'attorneys 
who create a common fund to be shared by a class 
are entitled to an award of fees and expenses from 
that fund as compensation for their work.' " Veeco 
J, 2007 WL 4115809, at *2 (quoting American 
Bank Note, 127 F.Supp.2d at 430); see Boeing Co. 
v. Van Gernert, 444 U.S. 472, 100 S.Ct. 745, 62 
L.Ed.2d 676 (1980). The purpose of the common 
fund doctrine is to fairly and adequately 
compensate class counsel for services rendered and 
to prevent the unjust enrichment of persons who 
benefit from a lawsuit without shouldering its costs. 
Mills v_ Electric Auto-Lite Co_, 396 U.S. 375, 392, 
90 S.Ct. 616, 24 L.Ed.2d 593 (1970). Moreover, 
awards of attorneys' fees from a common fund 
"serve to encourage skilled counsel to represent 
those who seek redress for damages inflicted on 
entire classes of persons, and to discourage future 
misconduct of a similar nature." In re Telik, 576 
F.Supp.2d at 585. Accordingly, Lead Counsel are 
entitled to an award of attorneys' fees and expenses 
from the Settlement Fund. 

Courts traditionally have used two methods to 
calculate attorneys' fees in common fund cases: the 
percentage method, which awards attorneys' fees as 
a percentage of the common fund created for the 
benefit of the class; and the lodestar/multiplier or 
"presumptively reasonable fee" approach, which 
mUltiplies the number of hours expended by 
counsel by the hourly rate normally charged for 
similar work by attorneys of comparable skill and 
experience, and enhances the resulting lodestar 
figure by an appropriate multiplier to reflect 
litigation risk, the complexity of the issues, the 
contingent nature of the engagement, the skill of 
the attorneys, and other factors. Savoie v. 
Merchants Bank, 166 F.3d 456, 460 (2d Cir.1999). 
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The Second Circuit has held that both the 

percentage and lodestar/multiplier methods are 

available to district courts in awarding attorneys' 

fees in common fund cases. Goldberger v. 

Integrated Res., Inc., 209 F.3d 43, 50 (2d 


-eir.WO();· However;-as has'-often and emphatically' 

been noted, the percentage of recovery 


__ methodoIQgy_is.considered.the "most efficient.and 
logical means" for calculating attorneys' fees. In re 
Telik, 576 F .Supp.2d at 584. 

*24 Under either method-percentage or 

lodestar/multiplier-the fees awarded in common 

fund cases must be "reasonable" under the 

circumstances. Goldberger, 209 F.3d at 47; In re 

Fine Host Corp. Sec. Litig., No. MDL 1241, 

3:97-CV-2619 JCH, 2000 WL 33116538, at *4 

(D.Conn. Nov.8, 2000). The Second Circuit has 

instructed that, in the exercise oftheir discretion, 


[D]istrict courts should continue to be guided by 
the traditional criteria in determining a 
reasonable common fund fee, including: "(1) the 
time and labor expended by counsel; (2) the 
magnitude and complexities of the litigation; (3) 
the risk of the litigation .... (4) the quality of 
representation; (5) the requested fee in relation to 
the settlement; and (6) public policy 
considerations." 

Goldberger, 209 F.3d at 50 (quoting In re 

Union Carbide Corp. Consumer Prod. Bus. Sec. 

Wig, 724 F.Supp. 160, 163 (S.D.N.Y.1989». 

The fee requested in this case-30% of the 

"net" Settlement Fund (approximately 27.5% of the 

"gross" Settlement Fund) is reasonable in light of 

the extensive efforts and risks faced over the course 

of nearly eight years of litigation and is well within 

the range of fees awarded (even on "gross" 

settlements) by courts in this Circuit. See, e.g, In re 

Bisys Sec. Litig.. No. 04 Civ. 3840(JSR), 2007 WL 

2049726, at * 2 (SD.N.Y. July 16, 2007) (30% of 

$65.87 million settlement); In re Priceline.com, Inc 

Sec. Litig, No. 3:0O-CV-1884(AVC), 2007 WL 

2115592, at *4-5 (D.Conn.2007) (30% of $80 
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million settlement); Hicks v. Stanley, No. 01 Civ. 
10071(RJH), 2005 WL 2757792, at *9 (S.D.N.Y. 
Oct.24, 2005) (30% of $10 million settlement); In 
re Warnaco Group. Inc. Sec. Dtig., No. 00 Civ. 
6266(LMM), 2004 WL 1574690, at *3 (S.D.N.Y. 
JulY'l3, "2004)(300/0 of$I2";85 million settlement); . 
Kurzweil v. Phillip Morris Co., Inc., Nos. 94 Civ. 
2373(MBM), .. 9.4 eLy .... 2546(BMB), 1999 WL 
1076105, at *1 (S.D.N.Y. Nov. 30, 1999) (30% of 
$123 million settlement). 

Indeed, as this Court wrote in In re Veeco 
Instruments ( "Veeco 11"), there are numerous other 
common fund cases in this District alone where 
fees were awarded in the amount of 33 113% of the 
gross settlement fund. Veeco Instruments Inc. Sec. 
Lilig., No. 05 MDL o1695(CM), 2007 WL 
4115808, at *4 n. 5 (S.D.N.Y. Nov.7, 2007) ( 
"Veeco II") (collecting cases).FNI9 

FNI9. See also In re Blech Sec. Litig., 
2002 WL 31720381, at * 1 (S.D.N.Y. 
DecA, 2002) (33.3%); In re APAC 
Teieservice, Inc. Sec. Litig., 1999 WL 
1052004, at *1 (S.D.N.Y. Nov.l9, 1999) 
(33 1/3% of $21 million settlement); 
Becher v. Long Island Lighting Co., 64 
F.Supp.2d 174, 182 (ED.N.Y.1999) 
(one-third fee, plus expenses, is "well 
within the range accepted by courts in this 
circuit"); In re Medical X-Ray Film 
Antitrust Lilig, 1998 WL 661515, at *2 
(E.D.N.Y. Aug.7, 1998) (awarding 33 
1/3% of $39.36 million after concluding 
such an award is "well within the range 
accepted by courts in this circuit"). 

Likewise, courts in other circuits around the 
country commonly award attorneys' fees equal to or 
higher than the compensation requested here. 
"A wards of 30% or more of a settlement fund are 
not uncommon in § 1O(b) common fund cases such 
as this." Ressler v. Jacobson, 149 F.R.D. 651, 655 
(M.D.Fla.1992); see also In re Rite Aid Corp. Sec. 
Litig, 146 F.Supp.2d 706, 735 (E.D.Pa.2001) 
(noting that in a study of 287 settlements ranging 
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from less than $1 million to $50 million, ''the 
median turns out to be one-third"). As this Court 
observed in In re Telik (awarding attorneys' fees of 
25% ofthe settlement amount): 

*25 The requested' "fee is also less ·than the" fee' .. 
awards in many cases such as this throughout the 
rest of the..country~ See,--€.g., In. re Ravisent 
Techs., Inc. Sec. Litig., 2005 WL 906361, at *15 
(E.D.Pa. Apr.18, 2005) (awarding attorneys' fees 
of one-third of $7 million settlement); In re Corel 
Corp. Inc. Sec. Litig., 293 F.Supp.2d 484, 497 
(E.D.Pa.2003) ("[T]he 33 113% fee request in this 
complex case is within the reasonable range."); 
Faircloth v. Certified Fin. Inc., 2001 WL 527489, 
at *12 (E.D.La. May 16, 2001) (awarding 
attorneys' fees of 35% of settlement plus interest 
and reimbursement ofexpenses). 

In re Telik, 576 F.Supp.2d at 587 (additional 
citations omitted). FN20 

FN20. See also In re Managed Care Litig., 
2003 WL 22850070, at *2 (S.D.Fla. 
Oct,24, 2003) (awarding 35.5%). 

The Second Circuit "encourages" an analysis 
of counsel's lodestar "as a 'cross check' on the 
reasonableness of the requested percentage." 
Goldberger, 209 F.3d at 50; EVCI, 2007 WL 
2230177, at * 17. Where the lodestar is used as a 
cross-check, "the hours documented by counsel 
need not be exhaustively scrutinized by the district 
court." Goldberger, 209 F.3d at 50. 

A lodestar analysis begins with the calculation 
of the lodestar, which is "comprised of the amount 
of hours devoted by counsel multiplied by the 
normal, non-contingent hourly billing rate of 
counsel." In re Prudential Sec. Inc. Ltd Pshps, 
Wig., 985 F.Supp. 410, 414 (S.D.N.Y.1997), Here, 
Lead Counsel devoted over 45,500 hours to this 
matter and their lodestar was $20,955,697.50. 
(Milberg Decl., 4jj 6 and Exh. A.) FN21 Lead 
Counsel's efforts are described in detail supra, and 
in the accompanying Friedman Declaration. Lead 
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Counsel is also overseeing all aspects of the 
settlement process, a responsibility that will 
continue into the coming months. 

FN21. In addition, Finkelstein Thompson 
... "devoted A6.9· hours to this matter on a fully 

contingent basis, and their lodestar was 
.-$17,590.00, jn connection with Lead 

Counsels' efforts to compel the production 
of documents from Gibson, Dunn & 
Crutcher. (Finkelstein Decl. 4jj4jj 2, 5 and 
Exh. 1.) All other law firms that assisted 
Lead Counsel were foreign firms that may 
not legally be paid contingently, or, in one 
instance, an American bankruptcy firm that 
would not work contingently, and so these 
fees and expenses were advanced by Lead 
Counsel and are being treated by Lead 
Counsel as an expense to Lead Counsel. 
(Milberg Decl., Exhs. B and C.) 

Lead Counsel are highly experienced in 
prosecuting complex securities class action cases. 
(Milberg Decl., Exh. D.) Consequently, Lead 
Counsel "were presumably able to perform the 
various tasks necessary to advance Plaintiffs' and 
the Class's interests in a more efficient manner than 
would have counsel with a lesser degree of 
specialization in the field." In re Telik, 576 
F.Supp.2d at 588-89 (citing Teachers Ret. Sys. of 
La. v. A.C.L.N ., Ltd., No. 01-CV-1l814(MP), 
2004 WL 1087261, at *6 (SD.N.Y. May 14, 2004) 
(noting that the skill and prior experience of 
counsel in the specialized field of shareholder 
securities litigation is relevant in determining fair 
compensation)). 

Finally, in evaluating the reasonableness of the 
hours expended on this case, it is critical to note 
that until the Second Circuit decision on July 22, 
2009-that is, for more than seven years of the 
pendency of this case-the estimated amount of 
damages available to the Class was between $362 
million and $465.5 million. 

In a lodestar analysis, the appropriate hourly 
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rates are " 'those [rates] prevailing in the even though Lead Counsel here assumed very 
community for similar services of lawyers of substantial risk in prosecuting this case and 
reasonably comparable skill, experience and achieved an excellent result considering all the 
reputation.' " Cruz v. Local Union No. 3 of the circumstances, they will nevertheless recoup far 
IBEW, 34 F.3d 1148, 1159 (2d Cir.l994) (quoting less than their lodestar. 

. _.- Blum 11:" 8tenson;-465-U.S. 886-; 104 ·S.Ct. 1541,19' 
L.Ed.2d 891 (1984»; see also Luciano v. Olsten Lead Counsel's request for a percentage fee 

..... _ ..... . Corp.,_.109F.3dJU, llj·:-16.(2d Cir.1997); Yeec.o .. .... representing. _ .a .. significant.._discount from their 
II, 2007 WL 4115808, at *9. In complex securities lodestar provides additional support for the 
class actions in this Circuit and around the country, reasonableness of the fee request. See In re Initial 
courts have repeatedly found rates similar to those Pub. Offering Sec. Litig., 671 F.Supp.2d 467, 515 
charged by Lead Counsel here to be reasonable; (S.D.N.Y.2009) (awarding fees of 33 1/3%, noting 
indeed, the American Lawyer recently reported that that even in a mega-fund case, there is "no real 
the median billing rate for partners at many leading danger of overcompensation" where the award 
law firms exceeds $900/hour. FN22 The median represents a fractional multiplier to the lodestar); 
rates for the firms representing defendants in this Veeco II, 2007 WL 4115808, at *10 ("Not only is 
case were reported to be $950/hour for Shearman & Plaintiffs' Counsel not receiving a premium on their 
Sterling and $900/hour for Milbank, Tweed, Hadley lodestar to compensate them for the contingent risk 
& McCloy. And, of course, we know that counsel factor, their fee request amounts to a deep discount 
for the Individual Defendants, Shearman & from their lodestar. Thus, the lodestar 'cross-check' 
Sterling, who were paid currently and on a risk-free unquestionably supports a percentage fee award of 
basis, long ago exhausted the entirety of a $20 30%."); In re Blech Sec. Wig., Nos. 94 CIY. 
million primary layer of insurance on defense costs. 7696(RWS), 95 CIY. 6422(RWS), 2000 WL 

661680, at *5 (S.D.N.Y. May 19, 2000) (awarding 
FN22. Bankruptcy Billing, The American lead counsel 30% of the settlement, and confirming 
Lawyer, February 2010, at 44-45. that the award was reasonable because it 

represented a fractional multiplier of lead counsel's 
*26 "Under the lodestar method, a POSitive lodestar). 

multiplier is typically applied to the lodestar in 
recognition of the risk of the litigation, the Finally, the Second Circuit has stated that 
complexity of the issues, the contingent nature of whether the Court uses the percentage method or 
the engagement, the skill of the attorneys, and other the lodestar approach, it should continue to 
factors." In re Marsh & McLennan Cos., Inc. Sec. consider the following traditional criteria: (I) the 
LiUg., No. 04 Civ. 8144(CM), 2009 WL 5178546, time and labor expended by counsel; (2) the risks of 
at *20 (S.D.N.Y. Dec.23, 2009) (citing Goldberger, the litigation; (3) the magnitude and complexity of 
209 F.3d at 47); Savoie v. Merchants Bank, 166 the litigation; (4) the requested fee in relation to the 
F.3d 456, 460 (2d Cir.1999). "In contingent settlement; (5) the quality of representation; and (6) 
litigation, lodestar multiples of over 4 are routinely public policy considerations. Goldberger, 209 F.3d 
awarded by courts, including this Court." In re at 50. An analysis of these factors demonstrates that 
Telik, 576 F.Supp.2d at 590 (a multiplier of 4 .65 the requested fee is reasonable. 
was "well within the range awarded by courts in 
this Circuit and courts throughout the country") ( Lead Counsel has devoted over 45,500 hours to 
citing Maley, 186 F.Supp.2d at 369). In this case, the prosecution and settlement of this case. 
the percentage fee requested represents a fractional (Milberg Decl., 'Il 6 and Exh. A.) As detailed supra 
multiplier of less than 0.32 times the lodestar. Thus, and in the accompanying Friedman Declaration, 

these efforts were reasonable and necessary to the 
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effective prosecution ofthis Action. 

*27 The reasonableness of the requested fee is 
also supported by an evaluation of the risks 
undertaken by Lead Counsel in prosecuting this 
'Action:" The" Second - Circuit has recognized that 
"despite the most vigorous and competent of 
effurts,. successJs never .guaranteed.:'. Grinnell, 495 .. 
F.2d at 471. Securities class actions such as this are 
"notably difficult and notoriously uncertain." In re 
Sumitomo, 189 F .R.D. at 281. 

Lead Counsel undertook this Action on a 
wholly contingent basis, investing substantial 
amounts of time and money to prosecute this 
litigation with no guarantee of compensation or 
even the recovery of out-of-pocket expenses. 
Unlike counsel for Defendants, who are paid 
substantial hourly rates and reimbursed for their 
expenses on a regular basis, Lead Counsel have not 
been compensated for any time or expenses since 
this case began more than eight years ago. Courts in 
the Second Circuit have recognized that the risk 
associated with a case undertaken on a contingent 
fee basis is an important factor in determining an 
appropriate fee award. See, e.g., American Bank 
Note, 127 F.supp.2d at 433 (concluding it is 
"appropriate to take this [contingent-fee] risk into 
account in determining the appropriate fee to 
award"); In re Prudential, 985 F .Supp.2d at 417 
("Numerous courts have recognized that the 
attorney's contingent fee risk is an important factor 
in determining the fee award."). 

Lead Counsel prosecuted this action essentially 
by itself against teams of defense lawyers from two 
large and well-funded firms-Shearman & Sterling 
and Milbank, Tweed, Hadley & McCloy-pius 
other substantial defense firms who represented 
earlier defendants (e.g., Kirkland & Ellis on behalf 
of Verizon) and/or who appeared in connection 
with discovery disputes (e.g., Gibson Dunn, 
appearing pro se ). 

Moreover, there was no prior governmental 
action against FLAG on which Lead Counsel could 

''piggy back." The burden and the risk here were 
borne solely by Lead Counsel. As this Court wrote 
in VeecoIl: 

Indeed, the risk of non-payment in complex 
cases;' such as this . one, is'very real. There are . 
numerous class actions in which cOWlsel 

_ ..... _expended.ihousands.of.hours and yet received no 
remuneration whatsoever despite their diligence 
and expertise. There is no guarantee of reaching 
trial, and even a victory at trial does not 
guarantee recovery. As the Court stated in 
Warner: "Even a victory at trial is not a 
guarantee of ultimate success.... An appeal could 
seriously and adversely affect the scope of an 
ultimate recovery, if not the recovery itself." 618 
F.Supp. at 747-48. 

2007 WL 4115808, at *6 (quoting In re Warner 
Commc'n Sec. Litig., 618 F.Supp. 735, 747-48 
(S.D.N.Y.1985). 

The risks involved in this case were 
compounded by the complexity of the issues. Lead 
Counsel faced enormous obstacles in proving the 
liability of the Defendants. Assuming these hurdles 
could be overcome, Lead Counsel still faced the 
burden of proving both the extent of the Class's 
damages and that those damages were caused by 
Defendants' conduct, a "complicated and uncertain" 
process at best. Global Crossing, 225 F.R.D. at 
459. Moreover, the risk of this case for Lead 
Counsel increased as a result of developments in 
the law during the course of this litigation, 
especially in the areas of loss causation and class 
certification. 

*28 Much of the risk borne by Lead Counsel 
here was realized when the Second Circuit held that 
in-and-out traders should be excluded from the 
Class, because there was no loss causation prior to 
the end of the Class Period (thus also arguably 
limiting the remaining Class's damages). As a result 
of this decision, the maximum potential damages 
available to the Class arguably were reduced from 
more than $362 million to potentially as little as 
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$14.2 million. 	 documents from FTGL, and ultimately to the 
Plaintiffs receiving 70% of the total recovery from 

Notwithstanding the foregoing significant risks the Individual Defendants in both cases. 
of continued litigation, Lead Counsel zealously 
represented the Class and secured for them a Furthermore, the Settlement was obtained in 

. ,. 'sizable' recovery...::..:::.indeoo.,"a--recovery'greater 'thm ..... the-face--of-'extremely-aggressive opposition from 
what may have been the maximum potential the Defendants, represented by the pre-eminent 

_ ' recoverable .damages. ,The risks associated .with .this...... ___ defense, fums oLShearman &. Sterling and Milbank, 
litigation clearly support the reasonableness of 
Lead Counsel's fee request. 

As discussed above, the proposed fee-30% of 
the "net" Settlement amount-is well within the 
range of fees awarded by courts in this Circuit and 
other circuits in securities class actions. Thus, this 
factor weighs in favor of the reasonableness of the 
requested fee. 

The quality of the representation and the 
standing of Lead Counsel are important factors that 
also support the reasonableness of the requested 
fee. Lead Counsel have immense experience in 
complex federal civil litigation, particularly the 
litigation of securities and other class actions and 
have received significant recognition for their 
work. Lead Counsel's experience allowed them to 
identifY the complex issues involved in this case 
and formulate appropriate and effective litigation 
strategies. Lead Counsel aggressively prosecuted 
this Action for roughly eight years and ultimately 
obtained an extraordinary recovery for the Class. 

The skill and sophistication of Lead Counsel's 
representation in this case enabled Plaintiffs to 
prevail in battle after battle, critical motion after 
critical motion, including, most notably, the 
motions to dismiss, the motion for judgment on the 
pleadings, countless discovery motions, the motion 
for class certification (in which Plaintiffs also won 
every issue on appeal other than loss causation), 
and the partial summary judgment motion. But 
nowhere was the skill of Lead Counsel more 
dramatically displayed than in the mediation and 
negotiation with the Rahl Trustee and the 
subsequent mediation with the Defendants, which 
led to the Plaintiffs obtaining FLAG's privileged 

Tweed, Hadley & McCloy. The quality of the 
opposition should be taken into consideration in 
assessing the quality of Lead Counsel's 
performance. See, e.g., Teachers Ret. Sys., 2004 
WL 1087261, at *20; Maley., 186 F.Supp.2d at 373. 

*29 Courts in the Second Circuit have held that 
"[P]ubJic policy concerns favor the award of 
reasonable attorneys' fees in class action securities 
litigation." In re Merrill Lynch Tyco, 249 F.R.D. 
124, 141-42 (S.D.N.Y.2008) ( " 'In order to attract 
well qualified plaintiffs' counsel who are able to 
take a case to trial, and who defendants understand 
are able and willing to do so, it is necessary to 
provide appropriate financial incentives.' ") ( 
quoting In re Worldcom, Inc. Sec. Litig., 388 
F.Supp.2d 319, 359 (S.D.N.Y.2005». Moreover, 
"public policy supports granting attorneys fees that 
are sufficient to encourage plaintiffs' counsel to 
bring securities class actions that supplement the 
efforts of the SEC." In re Bristol-Myers, 361 
F.Supp.2d 229, 236 (S.D.N.Y.2005); see also 
Maley, 186 F.Supp.2d at 373 ("In considering an 
award of attorney's fees, the public policy of 
vigorously enforcing the federal securities laws 
must be considered."); In re Visa Check/Master 
Money Antitrust Litig., 297 F.Supp.2d 503, 524 
(E.D.N.Y.2003) ("The fees awarded must be 
reasonable, but they must also serve as an 
inducement for lawyers to make similar efforts in 
the future."), aJfd sub nom. Waf-Mart Stores, Inc. 
v. Visa US.A. inc., 396 F.3d 96 (2d Cir.2005). 

If this important public policy is to be carried 
out, the courts should award fees which will 
adequately compensate Lead Counsel for the value 
of their efforts, taking into account the enormous 
risks they undertook. In this case, Lead Counsel 
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seeks a fee that is significantly less than its accrued expense requests in common fund cases as a matter 

lodestar. As such, public policy considerations of course.' " EVeI, 2007 WL 2230177, at * 18 ( 

favor granting the fee request. quoting In re McDonnell Douglas Equip. Lease Fee 


Litig.. 842 F.Supp. 733, 746 (S.D.N.Y.1994». 

Finally, numerous courts have noted that the Courts have awarded such expenses so long as 


lack "ohJbjectiOlr from -members of the -class -is -one ... "-- counsel's documentation of them is "adequate." 

of the most important factors in determining the 
reasonableness"oLa.. requested .. fee_....Male.y•... 186 ......... 
F.Supp.2d at 374 ("The reaction by members of the 
Class is entitled to great weight by the Court."); 
Ressler. 149 F.R.D. at 656 (lack of objections is 
"strong evidence" of the reasonableness of the fee 
request); In re Prudential Sec. Inc. Ltd P'ships 
Litig., 912 F.Supp. 97, 103 (S.D.N.Y.1996) (court 
determined that an "isolated expression of opinion" 
should be considered "in the context of thousands 
of class members who have not expressed 
themselves similarly"), affd, Toland v. Prudential 
Sec. P'ship Litig., 107 F.3d 3 (2d Cir.1996). 

Over 43,450 Notices have been mailed to 
potential Class Members and a Summary Notice 
was also published in The Wall Street Journal. 
(Fishbein Afr., ~ 8; Andrejkovics Aff., ~ 2.) The 
Notice mailed to Class Members stated that Lead 
Counsel would seek reimbursement of expenses in 
the approximate amount of $2 million, plus an 
award of attorneys' fees in the amount of 30% of 
the remaining balance of the Gross Settlement Fund 
after reimbursement of these expenses and payment 
of any PSLRA awards to the Lead Plaintiffs. 
Notably, not one Class Member has objected to this 
request. The overwhelmingly positive response to 
date by the Class attests to the approval of the Class 
with respect to both the Settlement and the fee and 
expense application. 

IX. THE REQUEST FOR REIMBURSEMENT 
OF EXPENSES IS REASONABLE AND 
APPROPRIATE 

*30 It is well accepted that counsel who create 
a common fund are entitled to the reimbursement of 
expenses that they advanced to a class. See, e.g., 
Teachers' Ret. Sys., 2004 WL 1087261, at *6; 
American Bank Note, 127 F.Supp.2d at 430. " 
'Courts in the Second Circuit normally grant 

NASDAQ Market-Makers, 187 F.R.D. at 489. 
_... ... _ .. __ ..._. 

In the Milberg and Finkelstein Declarations, 
counsel have detailed and documented the 
$1,910,420.76 in expenses that they incurred in 
connection with this action.FN23 These expenses 
are of the type that law firms typically bill to their 
clients, including photocopying of documents, 
mediation fees, court filing fees, deposition 
transcripts, fees for foreign counsel, on-line 
research, creation of a document database, 
messenger service, postage and next day delivery, 
long distance and facsimile expenses, 
transportation, travel, and other expenses directly 
related to the prosecution of this Action. All of 
these expenses are customary and necessary 
expenses for a complex securities action, and were 
necessary for Lead Counsel to successfully 
prosecute this case. 

FN23. Of the total expenses set forth in 
text, only a relatively small 
amount-$1,165.83-were incurred by 
Finkelstein Thompson. 

In addition, Lead Counsel retained accounting, 
damages and other experts. These experts assisted 
Lead Counsel in the factual investigation and 
analysis in connection with the amended complaints 
and during merits discovery, and also assisted Lead 
Counsel in preparing their submissions for 
mediation and a potential trial. This Court and 
others have reimbursed such expert witness fees 
where "[t]he expenses incurred were essential to the 
successful prosecution and resolution of [the] 
Action." Veeco Il, 2007 WL 4115808, at *11 
(quoting EVCI, 2007 WL 2230177, at *18.) 

Finally, the expenses for which reimbursement 
is sought amount to less than the expense figure of 
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$2 million referred to in the Notice, to which no 
objection was filed. 

Accordingly, Lead Counsel's request for 
reimbursement ofthese expenses is granted. 

X. LEAD PLAINTIFFS ARE ENTITLED TO 
._..___.AN .AWARD....PURSUANT ..TO 15..U.S .c. § 

7SU-4(A)(4) 
Under the PSLRA, the Court may award 

"reasonable costs and expenses (including lost 
wages) directly relating to the representation of the 
class to any representative party serving on behalf 
of a class." 15 U.S.C. § 78u-4(a)(4). See also 
Hicks, 2005 WL 2757792, at *10. Lead Plaintiffs 
devoted substantial amounts of their time to the 
oversight of, and participation in, the litigation on 
behalf of the Class. (See Loftin Declaration at ~~ 
6-17; Coughlin Declaration at" 5-9.) 

As Judge Conner wrote in his decision granting 
class certification, the Lead Plaintiffs "all received 
and reviewed the pleadings, consulted with [Lead 
Counsel] on various issues relevant to the lawsuit, 
produced documents and participated in 
depositions. Loftin, for example, is intimately 
familiar with the claims and was uniquely involved 
in the drafting of the Complaint, particularly with 
respect to the decision to initially name Verizon as 
a defendant.... And Coughlin, during his deposition, 
cogently explained the underlying basis for the 
litigation." FN24 

FN24. In re Flag Telecom, 245 F.R.D. at 
160-63. 

*31 The Settlement Notice advised Class 
Members that application "will also be made for 
reimbursement to the Lead Plaintiffs for an amount 
not to exceed $100,000 for Lead Plaintiff Peter T. 
Loftin and for an amount not to exceed $5,000 for 
Lead Plaintiff Joseph Coughlin." FN25 

FN25. Settlement Notice, at 2. 

No objections to these requests have been filed. 
They are granted. 

Page2S 

Mr. Loftin, who lost over $24 million in FLAG 
stock, has been actively involved in this litigation 
since its inception in 2002.FN26 As set forth in the 
Loftin Declaration, he reviewed and authorized the 
various complaints, as well as countless other 
pleadings,"and; . -incredibly, even assisted in 
researching and drafting significant parts of the 
complaint. He consulted regularly with counsel, 
and insisted on Lead Counsel visiting him at his 
home in Florida for a full-day in-person briefing. 
He also traveled from Miami to New York for his 
deposition, which lasted a full day, as well as a 
preparation session the day before. He also 
produced over 4,000 pages of documents from his 
and his business's files. And, of course, he also sent 
his in-house counsel to attend several of the 
mediation sessions in person. In total, Mr. Loftin 
estimates that he has spent more than four hundred 
hours on this litigation over the eight years it has 
been pending. (Loftin Decl." 17.) 

FN26. Mr. Loftin founded and was, for 
many years, the Chairman and CEO of a 
domestic long distance phone company 
named BTL Today he owns Casa 
Casuarina, an upscale South Beach, 
Florida hotel and event location in the 
former Versace Mansion. Over the course 
of the Class Period, especially the summer 
of 2000, he purchased a total of 1,700,000 
FLAG shares at various prices, primarily 
in the range of $15.50 per share. He sold 
297,300 of these shares in early April 
2001, at prices ranging from approximately 
$2.72 to $4.02 per share, and held the 
remainder until FLAG filed for bankruptcy. 

Mr. Coughlin responded to Lead Counsel's 
statutory lead plaintiff notice at the beginning of 
the case, but because his loss was much smaller 
than Mr. Loftin's, he did not seek to intervene as an 
additional Lead Plaintiff and Class Representative 
until February 2005, in response to threats from the 
Defendants that they would challenge Mr. Loftin as 
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a Class Representative in light of his prior work for 
BTLFN27 Because he became involved 
significantly later in the case, Mr. Coughlin spent 
much less time on this matter than did Mr. Loftin, 
but he still spent a meaningful amount of time. 

FN27. Mr. Coughlin served in the Air 
._________.Force_ftom 1958 to 1962, and. then spent 

six years with the CIA in cryptographic 
communications, at times posted overseas 
in classified locations; both positions 
required a security clearance. He then 
spent six years as a facilities analyst at 
IBM. Prior to retiring he spent 20 years as 
a court reporter. Mr. Coughlin purchased 
250 shares traceable to the IPO at prices 
just under $31.25 per share on February 
23, 2000, and purchased an additional 100 
shares on July 3, 2001 for $5.17 per share. 
He held these shares until FLAG filed for 
bankruptcy. 

In addition to reviewing the complaint and 
other pleadings and communicating with Lead 
Counsel, Mr. Coughlin collected his documents for 
production to the Defendants, and travelled from 
Florida to New York to sit for a half-day 
deposition, and also spent time preparing for his 
deposition the night before. In total, Mr. Coughlin 
estimates that he has spent approximately twenty 
hours on this litigation, including travel time. 
Coughlin Dec/., , 9. 

XI. CONCLUSION 
F or the reasons set forth above, the Court 

grants the motion for an order granting: (1) final 
approval of the proposed Settlement; (2) final 
approval of the proposed Plan of Allocation for the 
settlement proceeds; (3) reimbursement of 
$1,910,420.76 for expenses incurred in connection 
with the prosecution and settlement of the Action 
and attorneys' fees in the amount of 30% of the 
remaining balance of the Settlement Fund after 
reimbursement of these expenses and payment of 
any PSLRA awards to the Lead Plaintiffs; and (4) 
awards to Lead Plaintiffs for their services in 

prosecuting the Action in the amounts of $100,000 
for Lead Plaintiff Peter T. Loftin and $5,000 for 
Lead Plaintiff Joseph Coughlin. 

S.D.N.Y.,2010 . 
. . In re- Flag Telecom-- Holdings, Ltd. Securities 

Litigation 
.... - .Not Reported inF.Supp.2d, 2010 WL 4537550 

(S.D.N.Y.) 

END OF DOCUMENT 
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Only the Westlaw citation is currently available. 

United States District Court, 
S.D. New York: .. - ­

Lawrence FOGARAZZO and Carolyn Fogarazzo, 
.... IointTenants With Rights of Survivorship, Stephen" 

L. Hopkins, and Don Engel on behalf of 

themselves, and all others similarly situated, 


Plaintiffs, 

v. 


LEHMAN BROTHERS, INC., Goldman Sachs & 

Co., and Morgan Stanley & Co., Inc., Defendants. 


No. 03 Civ. 5194(SAS). 

Feb. 23, 2011. 


Curtis V. Trinko, Esq., Wai K. Chan, Esq., Law 
Offices of Curtis V. Trinko, LLP, New York, NY, 
for Plaintiffs. 

Gandolfo V. DiBlasi, Esq., Stephanie G. Wheeler, 
Esq., David E. Swarts, Esq., Sullivan and Cromwell 
LLP, New York, NY, for Defendant Goldman Sachs. 

Peter D. Doyle, Esq., Peter A. Bellacosa, Esq., Lisa 
V. LeCointe, Esq., Kirkland & Ellis LLP, New 
York, NY, for Defendant Morgan Stanley. 

Sarah L. Cave, Esq., Hughes Hubbard & Reed LLP, 
New York, NY, for Defendant Lehman Brothers. 

MEMORANDUM OPINION AND ORDER 
SHIRA A. SCHEINDLIN, District Judge. 

*1 Lead Plaintiffs brought this securities class 
action on behalf of a class consisting of all persons 
who purchased or otherwise acquired RSL 
Communications, Inc. ("RSL") common stock 
between April 30, 1999 and December 29, 2000 
(the "Class"). Lead Plaintiffs and defendants 
Morgan Stanley & Co., Inc. ("Morgan Stanley") 
and Goldman Sachs & Co. ("Goldman Sachs") have 
agreed to a cash settlement (the "Settlement") in the 

amount of $6,750,000.00 (the "Settlement Fund"), 
half of which will be paid by Morgan Stanley and 
half of which will be paid by Goldman Sachs (the 

... "Settling Defendants" or "Defendants"). Lead 
Plaintiffs are represented by the Law Offices of 

",_... Curtis V-;- Trinko, LLP ("Class Counsel" or 
"Plaintiffs' Counsel"). Class Counsel now moves, 
pursuant to the Private Securities Litigation Reform 
Act of 1995 ("PSLRA"), for an award of attorneys' 
fees of $2,250,000.00, which is one-third of the 
$6.75 million Settlement Fund, plus reimbursement 
of litigation related expenses of $211,596.69, for a 
total award of $2,461,596.69. For the following 
reasons, Class Counsel's motion for attorneys' fees 
and costs is granted. 

I. BACKGROUND 
Class Counsel diligently litigated plaintiffs' 

claims against defendants Morgan Stanley and 
Goldman Sachs throughout the seven and one-half 
years of active litigation. Plaintiffs prevailed on 
defendants' motion to dismiss the amended 
complaint and on both motions for class 
certification. Class Counsel conducted substantial 
merits discovery and obtained expert opinions with 
regard to the issues of loss causation and damages. 
In addition, Class Counsel defended the four Lead 
Plaintiffs at their depositions as well as plaintiffs' 
loss causation expert, Dr. Paul J. Irvine, at two 
separate depositions. 

During this entire litigation, Class Counsel 
accrued $4,362,899.50 in legal exclusive of 
costS.FNI This lodestar figure represents 64.64% of 
the Settlement Fund. Plaintiffs' counsel have 
acknowledged that there is always a balancing of 
the interests of Class Counsel in obtaining 
compensation versus the interests of the Class in 
realizing a significant return from the settlement of 
securities class actions. However, even if Plaintiffs' 
Counsel receives a fee award of one-third of the 
Settlement Fund, it will only recover 51.6% of the 
accumulated lodestar expended on this litigation 
($2,250,000.001 $4,362,899.50). Class Counsel's 
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request for a fee award of one-third of the 
Settlement Fund was disclosed in the Notice of 
Pendency of Settlement sent to prospective Class 
members. No objections to the requested fees was 
received from any members of the Class. 

FNI. See Summary Lodestar Chart, Ex. A 
.10_ the 1121/11 Amended Affidavit. Df Curtis ..... . 
V. Trinko in Support of Lead Plaintiffs' 
Application for an Award of Attorneys' 
Fees and Reimbursement of Expenses. The 
hourly rates set out in the Summary 
Lodestar Chart are the same rates Class 
Counsel charges for its services in other 
complex litigation. 

As for requested litigation expenses, 
$136,690.97 in out-of-pocket expenses were 
accumulated by Plaintiffs' Counsel, as well as 
additional contractual obligations owed to others in 
the amount of $74,905.72, for a total of 
$211,596.69, which is less than the $300,000 
disclosed in the Notice of Pendency of Settlement. 
No objections to the amount of expenses being 
sought was received from any members of the Class. 

*2 Plaintiffs' Counsel are also seeking awards 
for the four named Lead Plaintiffs in the aggregate 
amount of $32,000, to compensate them, in part, for 
the value of their efforts undertaken on behalf of 
the Class.FN2 As set forth in the Declarations of 
the Four Lead Plaintiffs,FN3 each Lead Plaintiff 
described in detail the services that they rendered 
on behalf of the Class and the hourly rates utilized 
in the valuation of their services. Based upon these 
Declarations, counsel seeks Lead Plaintiffs' awards 
in the following amounts: $10,000 to Don Engel; 
$10,000 to Stephen Hopkins; $8,000 to Lawrence 
Fogarazzo; and $ 4,000 to Carolyn Fogarazzo. The 
amount sought by the Lead Plaintiffs is less than 
the maximum amount of $40,000 disclosed in the 
Notice of Pendency of Settlement. No objections to 
these awards was received from any members of 
the Class. 

FN2. Each Lead Plaintiff devoted services 
well in excess of the amounts sought. 

FN3. Jointly annexed to the Declaration of 
Curtis V. Trinko in Support of Final 
Approval - of Settlement, Plan of 
Allocation, Lead Counsels' Application for 

. an Award. of Attorneysr] and Expenses, 
and Lead Plaintiffs Application for 
Incentive A wards. 

II. LEGAL STANDARD 
The PSLRA expressly permits courts to award 

attorneys' fees and costs that represent a 
"reasonable percentage of the amount of any 
damages and prejudgment interest actually paid to 
[a] class," FN4 "[A] litigant or a lawyer who 
recovers a common fund for the benefit of persons 
other than himself or his client is entitled to a 
reasonable attorney's fee from the fund as a whole." 
FN5 "What constitutes a reasonable fee is properly 
committed to the sound discretion of the district 
court, and will not be overturned absent an abuse of 
discretion, such as a mistake of law or a clearly 
erroneous factual finding." FN6 In Blum v. Stenson, 
the Supreme Court recognized that under the 
"common fund doctrine," a reasonable fee may be 
based on a percentage of funds bestowed on the 
c1asS.FN7 Courts therefore have two methods in 
which to calculate fees: the "percentage method" 
and the "lodestar method." FN8 

FN4. 15 U.S.C. § 78u-4(a)(6). 

FN5. Boeing Co. v. Van Gernert, 444 U.S. 
472, 478 (1980). 

FN6. Goldberger v. Integrated Res., Inc., 
209 F.3d 43, 47 (2d Cir.2000) (citation 
omitted). 

FN7. 465 U.S. 886,900 n.l6 (1984). 

FN8. See Goldberger, 209 F.3d at 50 
("[W]e hold that both the lodestar and the 
percentage of the fund methods are 
available to district judges in calculating 
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attorneys' fees in common fund cases."). 

Under the percentage method, the court simply 
awards counsel a reasonable percentage of the 
recovery as a fee. The lodestar method requires 
the court to scrutinize the fee petition to ascertain 
the number of hours reasonably billed, then 

. multiply_that. figure. bY- Rn..appropriate hourly.rate ...... 
The trend in this Circuit is toward the percentage 
method, which directly aligns the interests of the 
class and its counsel and provides a powerful 
incentive for the efficient prosecution and early 
resolution of litigation. The lodestar method, by 
contrast, creates an incentive for attorneys to bill 
as many hours as possible, to do unnecessary 
work, and for these reasons also can create a 
disincentive to early settlement. The Second 
Circuit therefore encourages district courts to use 
the lodestar method primarily as a "cross-check" 
for the percentage method. Any percentage 
award, however, must still be assessed for 
reasonableness using the Goldberger criteria.FN9 

FN9. In re Converse Tech, Inc. Sec. Litig., 
No. 06-CV-1825, 2010 WL 2653354, at 
*2 (E.D.N.Y. June 24, 2010) (quotation 
marks and citations omitted). 

"[D]istrict courts should continue to be guided 
by the traditional criteria in determining a 
reasonable common fund fee, including: (I) the 
time and labor expended by counsel; (2) the 
magnitude and complexities of the litigation; (3) 
the risk of the litigation; (4) the quality of 
representation; (5) the requested fee in relation to 
the settlement; and (6) public policy 
considerations." FNIO The level of litigation risk 
and the complexity of the issues presented are 
important factors in a fee award.FNII In fact, 
courts in this Circuit have held that the level of 
litigation risk is often the "most important" factor. 
FNI2 

FNIO. Goldberger. 209 F.3d at 50 
(quotation marks, citation and ellipsis 
omitted). 

FNll. See, e.g., Vizcaino v. Microsoft 
Corp., 290 F.3d 1043, 1048-49 (9th 
Cir.2002). 

FN12. See. e.g., In re Bristol-Myers 
. Squibb· Sec. Litig:, 361~F.Supp.2d 229, 233 
(S.D.N.Y.2005) ("The first, and most 

......impor.tant,.. Goidhel:ger..factor is the risk in 
pursuing the case."). 

*3 Admittedly, "the trend within this circuit 
after Goldberger has been to award attorneys' fees 
in amounts considerably, less than 30% of common 
funds in securities class actions, even where there is 
a substantial contingency risk." FNI3 However, 
even after Goldberger, courts in this Circuit have 
awarded fees based upon percentages which 
approximate the contingent fee model.FNI4 

Finally, where the total award computed under the 
percentage method is significantly less than the 
lodestar figure, a higher percentage may be 
warranted.FN1S 

FN13. In re Arakis Energy Corp. Sec. 
Litig., No. 95 CV 3431, 2001 WL 
1590512, at *9 (E.D.N.Y. Oct. 31,2001). 

FNI4. See, e.g., Central States Se. & Sw. 
Areas Health & Welfare Fund v. 
Merck-Medea Managed Care, 504 
F.3d 229, 249 (2d Cir.2007) (affirming 
award equal to thirty percent of a $42.5 
million settlement fund); In re Telik., Inc. 
Sec. Wig., 576 F, Supp.2d 570, 587 n.8 
(S.D.N.Y.2008) (citing cases where the 
awards have been between thirty percent 
and one-third of the total settlement 
funds); Hens v. Clientlogic Operating 
Corp., No. 05-CV-381S, 2010 WL 
5490833, at *2 (W.D.N.Y. Dec. 21, 2010) 
(same). 

FNI5. See, e.g., in re Blech Sec. Litig., 
Nos. 94 Civ. 7696, 95 Civ. 6422, 2000 WL 
661680, at *5 (S.D.N.Y. May 19, 2000) 
(awarding thirty percent of twelve million 
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dollar settlement fund where thirty percent 
represented a negative multiplier of the 
lodestar). 

III. DISCUSSION 

A. Application ofthe Goldberger Factors 

Application of the Goldberger factors supports 
the amount of fees requested by Class Counsel. 
First, Class Counsel expended 10,989.60 hours in 
this litigation. This time was spent, in part, on the 
following tasks: (1) reviewing and analyzing 
voluminous publicly filed SEC reports, fmancial 
reports, analysts' reports, and press releases 
concerning Defendants' coverage of RSL; (2) 
researching the law applicable to the claims and 
defenses asserted; (3) filing a fact-specific amended 
complaint; (4) completing discovery for, and 
defending against, two motions to dismiss; (5) 
completing discovery for, and pursuing, two 
motions for class certification; (6) reviewing over 
six hundred thousand pages of documents produced 
by Defendants; and (7) conducting fifteen merits 
depositions and the depositions of two defense 
expert witnesses, defending Plaintiffs' loss 
causation expert on two separate occasions, and 
defending the Lead Plaintiffs at their depositions. 
Second, courts have recognized that, in general, 
securities actions are highly complex.FNl6 This 
case is no exception. Here, Plaintiffs alleged that 
during the specified Class Period, the price of 
RSL's common stock was artificially inflated as a 
result of untrue or materially misleading statements 
and omissions made by Defendants in their equity 
research reports concerning RSL. Thus, substantial 
and complex issues arose as to loss causation, 
Defendants' non-compliance with SEC rules and 
regulations, damages, and scienter. Third, Class 
Counsel undertook this representation on a 
contingent-fee basis and has not received, to date, 
any payment for the legal services provided or any 
reimbursement of litigation expenses incurred on 
behalf of the Class. At the outset of this litigation, it 
was apparent that Lead Plaintiffs faced formidable 
defenses as to proof of liability and damages. The 

risk of dismissal and, hence, non-recovery, was a 
very possible outcome under the PLSRA's 
heightened pleading standards. Under the 
circumstances, it was far from certain that any 
recovery, let alone $6.75 million, would ultimately 

. be obtained: Thus; th~· litigation risk in this case 
supports a one-third fee award. Fourth, the quality 

.....ofrepresentatioa is._bey..ond..reproach given Class 
Counsel's thirty years of experience in prosecuting 
securities class actions. Fifth, the requested fee is 
reasonable in relation to the settlement. In view of 
the risks faced and overcome by Class Counsel, the 
recovery obtained for the Class, and the quality of 
representation, an award of one-third of the 
Settlement Fund is appropriate. Finally, with regard 
to the sixth Goldberger factor, "[p Jrivate 
enforcement of the federal securities laws, as is the 
nature of the action here, is a necessary adjunct to 
government intervention because neither the SEC 
nor the Justice Department has sufficient assets to 
address all forms of securities fraud." FNl7 In sum, 
all six Goldberger factors support the requested fee. 

FN16. See, e.g., In re Metlife 
Demutualization Litig., 689 F .Supp.2d 
297,332 (E.D.N.Y.201O). 

FNI7. In re Veeco Instruments Inc. Sec. 
Litig., No. 05 MDL 1695, 2007 WL 
4115808, at *7 (S.D.N.Y. Nov. 7,2007). 

B. The Lodestar Cross-Check 
*4 "Courts have continually recognized that, in 

instances where a lodestar analysis is employed to 
calculate attorneys' fees or used as a 'cross-check' 
for a percentage of recovery analysis, counsel may 
be entitled to a 'multiplier' of their lodestar rate to 
compensate them for the risk assumed by them, the 
quality of their work, and the result achieved for the 
class." FNl8 Here, the lodestar figure is 
$4,362,899.50, which is almost twice the amount of 
fees requested. Not only is Class Counsel not 
recelvmg a multiplier of their lodestar to 
compensate them for the contingent risk factor, 
their fee request amounts to a deep discount from 
their lodestar. Thus, the lodestar "cross-check" 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/printlprintstream.aspx?mt=394&prft=HTMLE&vr=2.0&destina... 2/26/2014 

https:llweb2.westlaw.com/printlprintstream.aspx?mt=394&prft=HTMLE&vr=2.0&destina
http:4,362,899.50
http:10,989.60


Page 5 of5 
Case 1 :09-md-02017 -LAK-GWG Document 1380-2 Filed 03/11/14 Page 5 of 119 

Page 5 
Not Reported in F.Supp.2d, 2011 WL 671745 (S.D.N.Y.), Fed. Sec. L. Rep. P 96,207 
(Cite as: 2011 WL 671745 (S.D.N.Y.» 

unquestionably supports a percentage fee award of SO ORDERED: 
one-third. 

FN18.1d at *9, 	 S.D.N.Y.,20l1. 

Fogarazzo v. Lehman Bros., Inc. 


IV. CONCLUSION 	 .... -..-- ............ ·_·...._· ..--Not-·Reported -in' F.supp.2d, 2011 WL 671745 
Based upon the submissions of Class Counsel, (S.D.N.Y.), Fed. Sec. L. Rep. P 96,207 

as well as the argument presented..aLthe-Eairness ---- .. --. __ 
Hearing, the Court hereby awards Class Counsel END OF DOCUMENT 
attorneys' fees equal to one-third of the Settlement 
Fund ($2,250,000.00). This award recognizes the 
extensive level of services devoted to the Class 
over the past seven and one-half years of litigation, 
balanced against the interests of the Class in 
realizing a fair, reasonable and adequate outcome 
from this matter. In addition, the Court finds that 
such an award is fair and reasonable to the Class 
and Class Counsel given the results achieved and 
the nearly $4.4 million lodestar figure. Lead 
Plaintiffs' Counsel are also entitled to $211,596.69 
in unreimbursed litigation expenses, for an 
aggregate award of $2,461,596.69. Furthermore, the 
Court awards the Lead Plaintiffs the aggregate 
amount of $32,000.00 from the Settlement Fund, in 
recognition of the value of their services expended 
on behalf of the Class. These awards are to be 
allocated in the manner set forth above.FNl9 

FNI9. For details regarding the terms of 

the Settlement and these awards, see Final 

Judgment and Order of Dismissal with 

Prejudice with Regard to Settling Defendants. 


In sum, based upon materials submitted to the 
Court and the oral argument at the January 31, 2011 
Fairness Hearing, I find that the proposed 
Settlement is fair, reasonable and adequate, as is the 
proposed Plan of Allocation. This Court hereby 
approves both the Settlement between the Class and 
the Settling Defendants as well as the Proposed 
Plan of Allocation. Also approved is Lead 
Plaintiffs' request for incentive awards totaling 
$32,000.00 and Class Counsel's request for 
attorneys' fees and costs in the amount of 
$2,461,596.69. 
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United States District Court, 
E.D. New York. 

In re qIL.~l'SAT.E~~ITE ~rWq~~,_~TP: _____. 

No. CV-02-151O. 
-- -·,--------:April19;<2Ge'7. ---. - - --.­

Joseph P. Cyr, Andrew M. Behnnan, Lovells, New 
York, NY, Thomas Bush, Lovells, Chicago, IL, for 
GHat Satellite Networks, Ltd. 

MEMORANDUM OPINION AND ORDER 
SIFTON, Senior Judge. 

*1 On January 17, 2003, eleven class actions 
alleging violations of federal securities laws by 
Defendants GHat Satellite Networks, Ltd. ("GHat"), 
Y oel Gat, and Y oav Leibovitch (collectively 
"Defendants") were consolidated in this Court and 
Leumi PIA Sector Fund, Leumi PIA World Fund, 
and Leumi PIA Export Fund were appointed Lead 
Plaintiffs.FN1 On May l3, 2003, Lead Plaintiffs 
filed a Consolidated Class Action Complaint (the 
"Original Consolidated Complaint"), alleging 
against all Defendants violations of Section lOeb) 
of the Securities Exchange Act of 1934 ("Exchange 
Act"), and Rule lOb-5 promulgated under the 
Exchange Act, 17 C.F.R. § 240j.l0b-5. The 
complaint also alleges against Gat and Leibovitch a 
violation of Section 20(a) of the Exchange Act. 
Presently before the Court are the parties' joint 
motions for (1) certification of a settlement class; 
(2) preliminary approval of a proposed Settlement 
Agreement; (3) preliminary approval of a Plan of 
Allocation; (4) approval of the proposed manner 
and form of Notice to the settlement class and of 
the proposed Proof of Claim fonn; and (5) 
scheduling of a date for a Fairness Hearing to 
consider final approval of the settlement.FN2 For 
the reasons set forth below, the motions are granted. 

FNI. In 2005, while this case was pending, 
Leumi PIA, which owns and manages the 

three mutual funds referred to herein, was 
sold to Harel Insurance Investments Ltd. 
and is now known as "Harel-PIA Group." 
The- names· of the- individual funds have 
also changed. To avoid confusion, the 
parties continue to refer to Lead Plaintiffs 
by their prior names, except where noted. 

On February 12, 2003, Glancy Binkow 
& Goldberg LLP, Bernstein Liebhard & 
Lifshitz, LLP, and Cohen, Milstein, 
Hausfeld & Toll, P.L.L.C. were 
appointed co-lead counsel for Lead 
Plaintiffs. 

FN2. In December, 2006, the parties filed 
an identical set of motions on the basis of 
their original Settlement Agreement. On 
January 4, 2007, this Court granted the 
parties' previous motion for certification of 
the settlement class but denied without 
prejudice the motions for preliminary 
approval of the Settlement Agreement and 
the Plan of Allocation. The motions for 
approval of Notice and to schedule a date 
for the Fairness Hearing were denied as 
premature. As discussed in more detail 
below, the parties have filed the present 
motions on the basis of their Amended 
Settlement Agreement. 

BACKGROUND 
The following facts are taken from the parties' 

submissions in connection with this motion, as well 
as this Court's previous opinions in this case. For 
purposes ofthese motions, they are not disputed. 

Gilat's Business 
Gilat is a provider of products and services for 

satellite-based communications products and 
services, including Very Small Aperture Terminal 
("VSA T") satellite dishes. During the relevant time 
periods, February 10, 2000 through May 31, 2002, 
Yoel Gat was Gilat's Chief Executive Officer and 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https://web2.westlaw.com/print/printstream.aspx ?mt=3 94&prft=HTMLE&vr=2. O&destinati... 3/5/2014 

https://web2.westlaw.com/print/printstream.aspx


Page 2 of 15 
Case 1:09-md-02017-LAK-GWG Document 1380-2 Filed 03/11/14 Page 7 of 119 

Page 2 
Not Reported in F.Supp.2d, 2007 WL 1191048 (E.D.N.Y.), Fed. Sec. L. Rep. P 94,309 
(Cite as: 2007 WL 1191048 (E.D.N.Y.» 

Yoav Leibovitch was Gilat's Chief Financial Officer. 

In January 2000, Gilat fonned a joint venture, 
StarBand, with Microsoft and EchoStar 
Communications, to provide internet access via 

. satellite dishes: Castomers'would purchase a VSAT 

manufactured by Gilat and then pay a monthly fee 


..... to .. receive . .internet-access. The StarBand.. service.... 

was made available to the public in November 2000. 


During the relevant time periods, Gilat 
common stock was traded on the NASDAQ 
National Market System ("NASDAQ"). From 1997 
to 2000, Gilat reported substantial growth in 
revenues and its stock rose significantly. On 
February 28, 2000, Gilat stock closed on the 
NASDAQ at $160.50 a share. 

Litigation History and Plaintiff's Complaint 
Defendants moved to dismiss the Original 

Consolidated Complaint on July 15, 2003, and 
subsequently withdrew that motion to dismiss so 
that the parties could engage in mediation. After 
mediation proved unsuccessful, Lead Plaintiffs 
filed an Amended Consolidated Class Action 
Complaint (the "Amended Consolidated 
Complaint") on August 25, 2004 which Defendants 
moved to dismiss on October 29, 2004. That motion 
to dismiss was granted in part and denied in part in 
a Memorandum Opinion and Order dated 
September 19, 2005. 

*2 The portion of the Amended Consolidated 
Complaint which survived Defendants' motion to 
dismiss, again alleges that the Defendants violated 
Section 10(b) of the Exchange Act and Rule lOb-5 
promulgated thereunder and that defendants Gat 
and Leibovitch violated Section 20(a) of the 
Exchange Act. More specifically, Lead Plaintiffs 
allege that Defendants artificially inflated Gilat's 
financial results through deceptive financial 
statements which overstated GHat's revenues. 
Although Defendants purported to follow Generally 
Accepted Accounting Principles ("GAAP"),FN3 

they allegedly inflated reported revenues in press 
statements and Securities and Exchange 
Commission ("SEC") filings through premature 
revenue recognition, recording revenue from sales 
in excess of actual purchases, recognizing revenue 
from sales prior to delivering the product to 
customers, recognizing revenue from sales to 

. uncreditworthycustomers, recording goods placed 
on consignment as sold, and engaged in related­
party transactions. Lead Plaintiffs further allege 
that the defendants misrepresented the perfonnance 
of StarBand and the market for its services, 
claiming significant success while there were 
allegedly serious problems with the service and in 
signing up new subscribers. The Amended 
Consolidated Complaint also alleges that 
Defendants failed to disclose that Echostar 
Communications had not marketed Starband as 
promised and that Starband's lenders had 
withdrawn a $37 million line of credit and that the 
Defendants falsely stated that GHat's total financial 
exposure to Starband would not exceed $75 million. 
According to Lead Plaintiffs, as a result of these 
materially false and misleading statements, made 
between February 10, 2000 and May 31, 2002 (the 
"Class Period"), FN4 they and other class members 
suffered damages because they purchased or 
otherwise acquired Gilat securities at prices which 
were artificially inflated. 

FN3. According to the complaint, "GAAP 
are those principles recognized by the SEC 
and the accounting profession as the 
conventions, rules, and procedures 
necessary to define proper accounting 
practice at a particular time." Amended 
Consolidated Complaint, ~ 192. 17 C.F.R. 
§ 210.4-01 states that financial statements 
filed with the SEC that are not in 
accordance with GAAP are presumed to be 
misleading or inaccurate. 

FN4. As discussed below, the initial 
alleged fraud is said to have occurred on 
February 9, 2000 after the close of the 
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markets. Accordingly, the Class Period 
begins on February 10. 

After this Court's ruling on the motion to 
dismiss, the parties engaged in additional mediation 
before retired California Superior Court· Judge· 
Daniel Weinstein on June 26 and June 27, 2006. As 
a result of that mediation, the parties reached an. 
agreement on the terms ofthe settlement. 

On December 1, 2006, the parties moved for 
(1) certification of a settlement class; (2) 
,)reliminary approval of a proposed Settlement 
Agreement; (3) approval of proposed Plan of 
Allocation; (4) approval of the proposed manner 
and form of Notice to the settlement class and of 
the proposed Proof of Claim form; and (5) 
scheduling of a date for a Fairness Hearing to 
consider final approval of the settlement. On 
January 4, 2007, this Court granted that motion in 
part and denied it in part. See In re Gilat Satellite 
Networks, Ltd, 2005 WL 2277476 (E.D.N.Y.2005). 
Specifically, the motion to certify the settlement 
class was granted, but the motions to preliminarily 
approve the Settlement Agreement and the Plan of 
Allocation were denied without prejudice; the 
Settlement Agreement and Plan of Allocation failed 
to sufficiently set forth factual bases for 
presumptions about the tlmmg of alleged 
disclosures, FNS contained internal inconsistencies 
regarding dates and recovery amounts, and 
provided no explanation for the parties' decision to 
include a $5 minimum claim amount. The motions 
for approval of the proposed Notice and for 
scheduling of a date for a Fairness Hearing were 
also denied as premature. FN6 

FN5. The timing of the alleged disclosures 
factors into the amount of inflation 
remaining in the stock on a particular date, 
as described below. 

FN6. In denying those motions, the Court 
also alerted the parties to minor 
typographical errors and aspects of the 
Notice which required clarification, which 

the parties have addressed in the Amended 
Notice. In oral arguments on March 15, 
2007, the Court noted additional 
corrections which were required, which the 
parties have also addressed. 

*3 The parties then revised the settlement in 
light of this Court's ruling FN7 and now move for 
the same relief they sought earlier.FN8 

FN7. Those aspects of the Amended 
Settlement Agreement which address the 
concerns expressed by this Court are noted 
below. 

FN8. Although this Court previously 
granted the motion for certification of a 
settlement class, the parties revised the 
class definition slightly in amending the 
settlement and thus move again for 
certification. 

Amended Settlement Agreement 

1. Members ofthe Class & Identity ofLead Plaintiffs 

According to the Amended Settlement 
Agreement, the Class consists of "all persons and 
entities who purchased or otherwise acquired Gilat 
common stock between February 10, 2000 and May 
31, 2002, inclusive." FN9 Amended Stipulation and 
Agreement of Settlement, ~ l(c) ("Amended 
Settlement"). 

FN9. In the Plan of Allocation, the parties 
note that: 

Common stock (and other securities) 
may be acquired by means other than 
purchase on the open market. Examples 
of other methods of acquisition include 
acquiring stock through by exercising 
warrants or stock options, or acquiring 
stock through an employer stock 
distribution. 
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Amended Notice of Proposed 
Settlement, n. 1 ("Amended Notice"). 

Excluded from the Class are Defendants, 
members of the immediate family of each of 

-Defendants;- any -person; -finn; -trust; corporation, 
officer, director, or other individual or entity in 

__________ which -IDly-_DefendanLhaS-a controlling__ interest or.. _ 
which is related to or affiliated with any of the 
Defendants, and the legal representatives, agents, 
affiliates, heirs, successors-in-interest or assigns 
of any such excluded party. "Related to or 
affiliated with" means all companies, 
subsidiaries, joint ventures, joint subsidiaries, or 
other entities controlled by any Defendant, or any 
entity that is or was under common corporate 
ownership or control with any Defendant. 
Jd 

Lead Plaintiffs in this case are three mutual 
funds, managed by Harel-PIA Group, Israel's 
longest established mutual fund management 
company, representing more the $3 billion in assets. 
Harel-PIA Group is owned by Harel Insurance 
Investments Ltd., a publically traded Israeli 
insurance company. The three funds who serve as 
Lead Plaintiffs manage between $7 million and 
$17.5 million in assets each. 

None of these three funds owned Gilat stock at 
the beginning of the Class Period and they each 
purchased and sold shares during several of the 
time periods described in the Plan of Allocation 
below.FNIO Exhibit A annexed to the Declaration 
of Michael Civer (filed with the December 2006 
motion) reflects that Leumi PIA World Fund 
purchased 87,950 shares of Gilat stock during 
periods 1, 3 and 4 and sold stock during periods 1, 
3 and 4; the fund sold all its stock before the end of 
the Class Period. Civer Declaration, ~ 6, Exhibit A. 
Leumi PIA Export Fund purchased 11,000 shares of 
Gilat stock during period 1, sold 4,000 shares 
during period 1 and held the remainder until after 
the end of period 5. Jd Leumi PIA Sector Fund 
purchased 6,000 shares during period 1 and sold all 
of its shares during period 3. Jd FN11 Lead 

Plaintiffs will not receive any compensation or 
recovery under the settlement for acting as Lead 
Plaintiffs. 

FNlO. The time periods, detailed below, 
are (1) February 10, 2000 through March 
9, 2001 at 2:40 P.M.; (2) March 9, 2001 
_after_.2~40_P.M.__ through March 11, 2001; 
(3) March 12, 2001 through October 2, 
2001; (4) October 3, 2001 through May 31, 
2002; and (5) the 90 period after the end of 
the Class Period, beginning May 31, 2002 
and ending August 28, 2002. 

FNII. On the basis of the damages 
estimated in the Plan of Allocation filed 
with the December 2006 motion, Lead 
Plaintiffs estimated that the total combined 
recognized losses for the three funds would 
total $389,7000, though the actual 
recovery under the settlement will depend 
on the ratio of their recognized claims as 
compared to all other recognized claims, 
and is likely to be significantly lower. 
Lead Plaintiff's have not submitted a 
revised estimate with their current motion. 

II. Released Parties 
Under the terms of the Settlement Agreement, 

the "Released Parties" are: 

any and all of Defendants and their respective 
present and former affiliates, predecessors, 
successors, and assigns, and each of their 
respective family members, heirs, executors, and 
administrators, and any corporate entity affiliated 
with any of the Defendants, including, but not 
limited to, Gilat, and its presents and former 
officers, directors, employees, partners, 
principals, trustees, attorneys, auditors, 
accountants, investment bankers, consultants, 
agents, insurers and co-insurers and each of their 
respective heirs, executors, administrators, 
predecessors, successors (including, but not 
limited to, successors in bankruptcy) and assigns. 
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*4 Amended Settlement,' l(q). 

III. Claims Administrator 
Lead Plaintiffs' counsel have proposed Garden 

City Group, Inc. ("GCG") as their Claims 
.. ---- -. -- -- - ._- -Administrator -m--provide-notice and process claims.' .. 

GCG has been in the business of administering 
.. ... - -. --- ..... - _. _. ___class_-action..settlementS-_for_ twenty. years and _has _. 

administered hundreds of class action settlements, 
including several well-known securities 
settlements. First Affidavit of Shandarese Garr, , 
2-3 ("Garr First Affidavit") (attached to December 
2006 motion).FNI2 The firm has experience 
handling international aspects of class action 
settlements, and it has in the past provided such 
services as toll-free numbers and websites which 
accommodate non-English speakers. Id., , 6. The 
firm strives to complete all work and provide final 
reports within six months of the claims-filing 
deadline and sees no reason why it could not adhere 
to that timeline in this case. Id., '8. 

FNI2. The securities class action 
settlements administered by GCG include 
Worldcom Securities Litigation and Nortel 
Networks Corp. Securities Litigation. 

Lead Plaintiffs' counsel selected GCG after 
reviewing the available options. All three firms 
have had favorable experiences with GCG in prior 
securities settlements and have found that "GCG 
provides professional and high quality work, at 
competitive rates." Declaration of Daniel Sommers, 
"If 8 ("Sommers Declaration") (attached to 
December 2006 motion).FNI3 

FN13. The parties note that while GCG's 
rates are "not necessarily the lowest among 
claims administrators," they are reasonable 
and justified by the quality of the work. 
GCG has also submitted a document listing 
"Standard Hourly Billing Rates," though 
no estimated total cost for their services in 
this matter has been provided. Garr First 
Affidavit, Exhibit A. 

IV. Settlement Fund 
Under the Settlement Agreement, Defendants 

have agreed to pay $20 million to the Class ("Gross 
Settlement Fund"), in exchange for release of all 
claims "arising out of, based upon or related to the 
purchase' of Gilat common'stock during the Class 
Period and that facts, transactions, events, 
occ.urr.ences~. _ acts,. __ _disclosures, _statements.. 
omissions or failures to act that were alleged in 
Action ." Amended Settlement, , 1 (r), 5(a), 5(b). 
After accounting for (1) any taxes on the income 
from the Settlement Fund, (ii) the notice and 
administrative costs of settlement, (iii) attorneys' 
fees and expenses awarded by this Court, and (iv) 
additional administrative expenses, the "Net 
Settlement Fund" will be distributed according to 
the Plan of Allocation among Class members who 
do not opt-out of the settlement and who submit 
valid proofs of claim. Id., '7,13-16. 

Under the Settlement Agreement, Lead 
Plaintiffs' counsel may expend, without further 
approval from the Court, up to $300,000 from the 
Gross Settlement Fund to pay the reasonable costs 
and expenses associated with identifYing Class 
members, publishing, printing and mailing notice 
and the administrative fees charged by the Claims 
Administrator in connection with providing notice 
and processing submitted claims. Id., , 8. Lead 
Plaintiffs' counsel will also apply to the Court for 
an award of attorneys fees of up to 30% of the 
Gross Settlement Amount and reimbursement of 
expenses, also payable from the Gross Settlement 
Amount; these fees and expenses are to be allocated 
among counsel in proportion to their respective 
contributions to the prosecution and resolution of 
this suit. Id., "If 9. According to Lead Plaintiffs, 
expenses of approximately $600,000 have been 
incurred to date. Amended Notice of Proposed 
Settlement, , 8 ("Amended Notice"). 

V Amended Plan ofAllocation 
*5 The Amended Plan of Allocation proposed 

by the Lead Plaintiffs is set out in the Amended 
Notice of Proposed Settlement and was prepared 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https://web2.westJaw.com/print/printstream .aspx?mt=3 94&prft= HTMLE&vr=2 .O&destinati... 3/5/2014 

https://web2.westJaw.com/print/printstream


Page 60fl5 
Case 1 :09-md-02017 -LAK-GWG Document 1380-2 Filed 03/11/14 Page 11 of 119 

Page 6 
Not Reported in F.Supp.2d, 2007 WL 1191048 (E.D.N.Y.), Fed. Sec. L. Rep. P 94,309 
(Cite as: 2007 WL 1191048 (E.D.N. Y.» 

with the assistance of a damages consultant, 
Michael Marek, CF A. See Declaration of Michael 
Marek.FN14 The Plan of Allocation "reflects the 
Lead Plaintiffs' allegations that the price of GHat's 
common stock was inflated artificially during the 

---.-•. ··-·-·----·Class-Period." Amended Notice, ~ 38. According tcr 
Lead Plaintiffs, the artificial inflation had begun by 

.. _ .....__ ._.February . .lO, 2000.. and....Gilat's . stock remained_ .. 
inflated throughout the Class Period, until May 31, 
2002.Id However, at certain times during the Class 
Period, Gilat made disclosures which partially 
revealed the alleged fraud and caused the stock 
price to fall, thereby reducing the amount of 
artificial inflation caused by the allegedly false and 
misleading statements. Accordingly, the Plan of 
Allocation identifies five different time periods and 
allocates damages on the basis of the amount of 
artificial inflation remaining in the stock price 
during each of these periods. "Each Authorized 
Claimant shall be allocated a pro rata share of the 
Net Settlement Fund based on his, her or its 
Recognized Claim as compared to the total 
Recognized Claims of all Authorized Claimants." 
Id, ,41. 

FNI4. The Plan of Allocation "is not a 
necessary term" of the Settlement 
Agreement and "[r]eversal of any plan of 
allocation approved by the Court shall not 
constitute grounds for terminating the 
Settlement and shall not act to terminate 
the Settlement." Amended Settlement, , 14. 

1) Time Period 1: February 10, 2000-March 9, 2001 
at 2:40 PM 

According to the Amended Consolidated 
Complaint, after the close of the markets on 
February 9, 2000, Bloomberg reported on 
comments made by Gat at a conference regarding 
StarBand's business prospects which were 
"materially false and misleading." Amended 
Consolidated Complaint, " 66-67; see also Marek 
Declaration, , 5. Accordingly, the relevant Class 
Period begins on February 10, the first trading day 

after the allegedly false statements.FN15 

FN15. The parties revised this date from 
February 9 to February 10 in response to 
this Court's concerns about the relationship 

-- -between' the- timing of the disclosure and 
the beginning ofthe Class Period . 

"The first alleged partial disclosure of fraud 
occurred on March 9, 2001, when Defendants 
revealed that a previously announced initial public 
offering of StarBand stock would not proceed." 
Amended Notice, ~ 38. According to the parties' 
damages consultant, the disclosure was made at 
2:40 P.M. EST. Marek Declaration, ~ 7. For stock 
purchased before 2:40 P.M. on March 9, 2001 the 
damages consultant concluded that the price of 
Gilat stock was inflated by $16.62 per share.FN16 
Therefore 

FNI6. The parties included this revised 
time and date and detail about the timing 
of the disclosure in response to this Court's 
concerns regarding a factual basis for the 
Plan's presumptions. 

for common stock purchased prior to 2:40 p.m. 
EST on March 9, 2001 and held through the end 
of the Class Period, the Plan of Allocation 
provides for a maximum Recognized Loss of 
$16.62.FN17 For stock sold earlier than the end 
of the Class Period, and thus before the full 
amount of alleged inflation had gone out of the 
stock, the Recognized Loss will be lower than the 
maximum. FN18 

FNI7. The Recognized Loss is "a 
calculation of a particular Authorized 
Claimant's losses that are recognized as 
compensable in some measure under the 
Settlement." Notice, , 37. 

FNI8. The calculation of loss is set forth in 
more detail below. 

Amended Notice, , 38. Since some Class 
Members will be unable to prove the time at which 
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they purchased their GHat stock on that day, the 
stock price of $32.875 will be used as a proxy 
under the Plan, since $32.875 was the price per 
share of the last trade prior to the 2:40 PM 
disclosure. Trades at or above $32.875 will be 

.. deemed 10 .have -occurred prior to 2:4(} PM -and" 
trades below that amount will be deemed to have 

_.. -occurred.after- 2:40 -PM. Jd, n. 6.FN 19 

FN19. According to the damages 
consultant, 99% of trades above $32.875 
were made prior to 2:40 PM. Marek 
Declaration, 11 10. 

2) Time Period 2: March 9, 2001 after 2:40 
P.M.-March 11,2001 FN20 

FN20. There was no trading on March 10 
or March 11. 

*6 GHat's stock price fell on March 9 after the 
disclosure at 2:40 P.M. and, according to the 
damages consultant, $1.19 of the decline was 
attributable to the StarBand announcement of 
March 9, leaving $15.43 of artificial inflation in the 
stock. Amended Notice, 1138. 

Accordingly, for purchases after 2:40 p.m. EST 
on March 9, 2001 but prior to March 12, 2001, 
and held through the end of the Class Period, the 
Plan of Allocation provides for a maximum 
Recognized Loss of $15.43. For stock sold earlier 
than the end of the Class Period, and thus before 
the full amount of alleged inflation had gone out 
of the stock, the Recognized Loss will be lower 
than the maximum. 

ld 

3) Time Period 3: March 12, 200 I-October 2, 2001 
According to Lead Plaintiffs, the alleged fraud 

was further partially revealed on March 12, 2001, 
prior to the opening of the market,FN21 "when 
Defendants announced downwardly-revised 
earnings guidelines for Gilat," leading to a further 
decline in Gilat's stock price, $13.1 0 of which was 
attributable to that disclosure; as a result, Gilat's 

stock price after the disclosure was inflated by 
$2.33.Id 

FN21. The press release disclosing this 
information was at 8:57 A.M. EST. Marek 

- Declaration; 11 12. The partie'S included this 
information in response to this Court's 
concerns regarding a factual basis for the 
Plan's presumptions. 

Accordingly, for purchases on or after March 12, 
2001 but before October 3, 2001 and held 
through the end of the Class Period, the Plan of 
Allocation provides for a maximum Recognized 
Loss of $2.33. For stock sold earlier than the end 
of the Class Period, and thus before the full 
amount of alleged inflation had gone out of the 
stock, the Recognized Loss will be lower than the 
maximum. 
ld 

4) Time Period 4: October 3, 2001-May 31, 2002 
According to Lead Plaintiffs, Defendants made 

additional disclosures on October 2, 2001, after the 
close of the markets,FN22 announcing that Gilat 
would take "tens of millions of dollars in charges 
and make an additional bad debt reserve of $10 
million." ld After this disclosure, the remaining 
$2.33 in inflation was removed from the stock. 
However, the disclosure allegedly contained an 
additional misstatement which caused a new 
inflation of $0.30. Jd 

FN22. The press release disclosing this 
information was at 5:53 P.M. EST. Marek 
Declaration, 11 15. The parties included this 
information about the timing of the 
disclosure in response to this Court's 
concerns regarding a factual basis for the 
Plan's presumptions. 

Accordingly, for common stock purchased on or 
after October 3, 2001 but on or before May 31, 
2002, and held through the end of the Class 
Period, the Plan of Allocation provides for a 
maximum Recognized Loss of $0.30.FN23 For 
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stock sold earlier than the end of the Class 
Period, and thus before the full amount of alleged 
inflation had gone out of the stock, the 
Recognized Loss will be lower than the maximum. 

FN23.· -In ·the original-Plan of Allocation;-'­
the maximum Recognized Loss for this 
period was 25% of the purchase_ price. .. The .... 
parties have changed this to $0.30 based on 
the damages consultant's revised 
measurement. Marek Declaration, ~ 19. 

Id. 

5) Time Period 5: May 31, 2002-August 28,2002 
According to Lead Plaintiffs, the final 

disclosure occurred on May 31, 2002, FN24 when 
Defendants filed a Form 20F with the S.E.C. which 
announced "increased reserves for uncollectible 

Id. FN25accounts receivables." Accordingly, "no 
purchases after this date are recognized under the 
Plan of Allocation." Id. In addition, the Plan of 
Allocation reflects a limitation on damages in 
securities cases imposed under the Private 
Securities Litigation Reform Act ("PSLRA"), 
limiting recovery for Class Members who sold after 
the close of the Class Period, namely May 31, 
2002.FN26 See 15 U.S.C. § 78u-4. Under the Plan, 
recovery on stock sold between May 31, 2002 and 
August 28, 2002 may be no greater than the 
purchase price of the stock minus the average 
trading price of the stock between May 31, 2002 
and the date of sale. Recovery for stock sold after 
August 28, 2002 may be not exceed the purchase 
price of the stock minus the 90-day mean trading 
price of$0.95. Id., n. 8. 

FN24. In the original Plan of Allocation, 
the parties listed May 29, 2002 as the date 
of final disclosure. They have corrected the 
date on the basis of the investigation of the 
damages expert. Marek Declaration, ~ 18. 
In so doing, the parties have also corrected 
inconsistencies in the Plan dates identified 
by the Court. 

FN25. The time of the filing is not 
available, but since such filings are 
normally submitted after the close of 
business and the price decline on Gilat 
stock did not occur until the next trading 
day, the damagescbnsuitant concluded that 
the disclosure occurred after the close of 

. __ .. ..... _trading .on May.31.1d. ~~_19. 

FN26. Under the PSLRA, plaintiff's 
damages are limited in securities class 
actions by the mean stock trading price for 
the 90-day period (the 'lookback' period) 
subsequent to the corrective disclosure­
recovery cannot be greater than the 
purchase price minus the mean trading 
price during the lookback period. 
Similarly, if a party sold the stock during 
that same 90-day period, the damages may 
not exceed the difference between the 
purchase price and the mean trading price 
of the security from the date of disclosure 
until the date of sale. 

*7 The Plan of Allocation also provides that 
transactions resulting in recognized gains will be 
excluded from the calculation of the net 
Recognized Claim; the costs/proceeds associated 
with securities purchased or sold by reason of 
having exercised an option or warrant shall be 
incorporated into the price accordingly; shares 
originally sold short shall have a Recognized Claim 
of $0; and no payments will be made on a claim 
where the potential distribution is less than $5.00. 
Amended Notice, ~ 40. 

In summary, the Plan of Allocation establishes 
the following claim calculations. For authorized 
claimants who purchased stock between February 
10,2000 and March 9, 2001 at 2:40 P.M., inclusive, 
claims will be calculated as follows: 

(I) for stock retained until the end of trading on 
August 28, 2002, the Recognized Loss shall be the 
lesser of (a) $16.62 per share or (b) the difference 
between the purchase price per share and $0.95; 
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(2) for stock sold between February 10, 2000 
and 2:40 P.M. on March 9, 2001, inclusive, there 
shall be no Recognized Loss; 

(3) for stock sold after March 9, 2001 at 2:40 
'. ,. -P.M.-but prior to'March-12;'200l, the Recognized 

Loss shall be the lesser of (a) $1.19 per share or (b) 
_ the .difference _betw.een.the .purchase price per. share 

and the sales price per share; 

(4) for stock sold between March 12, 2001 and 
October 2, 2001, inclusive, the Recognized Loss 
shall be the lesser of (a) $14.29 per share or (b) the 
difference between the purchase price per share and 
the sales price per share; FN27 

FN27. The parties have corrected the 
original Plan which inconsistently 
calculated this amount as $14.29 in some 
places and $14.28 in others. 

(5) for stock sold between October 3, 2001 and 
May 31, 2002, inclusive, the Recognized Loss shall 
be the lesser of (a) $16.32 per share or (b) the 
difference between the purchase price per share and 
the sales price per share; 

(6) for stock sold between June 1, 2002 and 
August 28, 2002, inclusive, the Recognized Loss 
shall be the lesser or (a) $16.62 per share, (b) the 
difference between the purchase price per share and 
the sales price per share or (c) the difference 
between the purchase price per share and the mean 
closing price of Gilat common stock between May 
31, 2002 and the date of sale. Amended Notice, '\I 
39(a), 

F or authorized claimants who purchased stock 
on after 2:40 P.M. on March 9, 2001 but before 
March 12,2001, claims will be calculated as follows: 

(1) for stock retained until the end of trading on 
August 28, 2002, the Recognized Loss shall be the 
lesser of (a) $15.43 per share or (b) the difference 
between the purchase price per share and $0.95; 

(2) for stock sold on March 9, 2001, there shall 
be no Recognized Loss; 

(3) for stock sold between March 12, 2001 and 
October 2, 2001, inclusive, the Recognized Loss 

-- ... 'shall- be-ilieiesser -of' (a) '$13.10 . per share' FN28 or 
(b) the difference between the purchase price per 

. . .. share and the-sales price per share; 

FN28. The parties have corrected the 
original Plan which inconsistently 
calculated this amount as $13.10 in some 
places and $13.09 in others. 

(4) for stock sold between October 3, 2001 and 
May 31, 2002, inclusive, the Recognized Loss shall 
be the lesser of (a) $15.13 per share or (b) the 
difference between the purchase price per share and 
the sales price per share; 

*8 (5) for stock sold between June 1, 2002 and 
August 28, 2002, inclusive, the Recognized Loss 
shall be the lesser or (a) $15.43 per share, (b) the 
difference between the purchase price per share and 
the sales price per share or (c) the difference 
between the purchase price per share and the mean 
closing price of Gilat common stock between May 
31, 2002 and the date of sale. Amended Notice, 'Il 
39(b), 

For authorized claimants who purchased stock 
between March 12, 2001 and October 2, 2001, 
inclusive, claims will be calculated as follows: 

(l) for stock retained until the end of trading on 
August 28, 2002, the Recognized Loss shall be the 
lesser of (a) $2.33 per share or (b) the difference 
between the purchase price per share and $0.95; 

(2) for stock sold between March 12, 2001 and 
October 2, 2001, inclusive, there shall be no 
Recognized Loss; 

(3) for stock sold between October 3, 2001 and 
May 31, 2002, inclusive, the Recognized Loss shall 
be the lesser of (a) $2.03 per share or (b) the 
difference between the purchase price per share and 
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the sales price per share; 

(4) for stock sold between June 1, 2002 and 
August 28, 2002, inclusive, the Recognized Loss 
shall be the lesser or (a) $2.33 per share, (b) the 

... difference between the purchase price per-share 1IDd 
the sales price per share or (c) the difference 

... between . .tbe..purcbase .price per share. and the .mean ... __ 
closing price of Gilat common stock between May 
31, 2002 and the date of sale. Amended Notice, ~ 
39(c). 

For authorized claimants who purchased stock 
between October 3, 2001 and May 31, 2002, 
inclusive, claims will be calculated as follows: 

(1) for stock retained until the end of trading on 
August 28, 2002, the Recognized Loss shall be the 
lesser of (a) $0.30 per share or (b) the difference 
between the purchase price per share and $0.95; 

(2) for stock sold between October 3, 2001 and 
May 31, 2002, inclusive, there shall be no 
Recognized Loss; 

(3) for stock sold between June 1, 2002 and 
August 28, 2002, inclusive, the Recognized Loss 
shall be the lesser or (a) $0.30 per share, (b) the 
difference between the purchase price per share and 
the sales price per share or (c) the difference 
between the purchase price per share and the mean 
closing price of Gilat common stock between May 
31, 2002 and the date of sale. Amended Notice, ~ 
39(d). 

DISCUSSION 
Certification ofAmended Settlement Class 

In accordance with Federal Rule of Civil 
Procedure 23, this Court previously approved the 
settlement class in the January 4, 2007 
Memorandum Opinion and Order, holding that the 
class met the numerosity, commonality, typicality 
requirements, that the representation was adequate 
and that common questions of law and fact 
predominate over individual questions.FN29 The 
parties now move for an order certifYing the 

amended class. Since the only material changes to 
the class definition are the corrected dates of the 
Class Period (from February 10,2000 until May 31, 
2002), I certifY the amended settlement class for the 
same reasons as set out in my prior Order. 

FN29. Federal Rule of Civil Procedure 
.. _. _23(a) sets forth the requirements for class 

certification: 

One or more members of a class may sue 
or be sued as representative parties on 
behalf of all only if (1) the class is so 
numerous that joinder of all members is 
impracticable, (2) there are questions of 
law or fact common to the class, (3) the 
claims or defenses of the representative 
parties are typical of the claims or 
defenses of the class, and (4) the 
representative parties will fairly and 
adequately protect the interests ofthe class. 

In addition, for a class action to be 
maintainable, it must satisfY one of the 
subsections of Federal Rule of Civil 
Procedure 23(b). In the present action, 
Rule 23(b)(3) is applicable. Rule 
23(b)(3) requires that a court find: 

that the questions of law or fact common 
to the members of the class predominate 
over any questions affecting only 
individual members, and that a class 
action is superior to other available 
methods for the fair and efficient 
adjudication of the controversy. 

Preliminary Approval of Settlement & Plan of 
Allocation 

*9 Preliminary approval of a proposed 
settlement is appropriate where it is the result of 
serious, informed, and non-collusive negotiations, 
where there are no grounds to doubt its fairness and 
no other obvious deficiencies (such as unduly 
preferential treatment of class representatives or of 
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segments of the class, or excessive compensation 
for attorneys), and where the settlement appears to 
fall within the range of possible approval. Manual 
for Complex Litig. § 30.41; In re Med X-Ray Film 
Antitrust Litig., at *6. 

Addressing the Court's previously expressed 
.... ..concerns,. the_ Amended elatt-.oLAllocation...sets. .... 

forth factual bases for the times and dates of the 
alleged disclosures by Defendants and revises the 
beginning and ending dates of the five time periods 
accordingly. See Marek Declaration. Further, using 
the stock price as of 2:40 P.M. on March 9, 2001, 
as a proxy for the time of purchase and sale is a 
reasonable and workable solution to the problem of 
determining when the stock was traded on that date. 
See In re American Bank Note Holographics, Inc., 
127 F.Supp.2d 418, 429-30 (S.D.N.Y.2001) ("An 
allocation formula need only have a reasonable, 
rational basis, particularly if recommended by 
'experienced and competent' class counsel). In 
addition, the parties' have adequately responded to 
this Court's concern regarding the minimum claim 
amount. The Plan states that "no cash payments 
will be made on a Recognized Claim where the 
potential distribution amount is less than $5.00." 
Amended Notice, ~ 40(e).fN30 As noted by the 
parties, de minimus thresholds for payable claims 
are beneficial to the class as a whole since they 
save the settlement fund from being depleted by the 
administrative costs associated with claims unlikely 
to exceed those costs and courts have frequently 
approved such thresholds, often at $10. See Second 
Garr Affidavit (attached to the current motion); In 
re Global Crossing Securities and ERISA 
Litigation. 225 F.R.D. 436, 463 (S.D.N.Y.2004) 
(approving a $10 threshold and noting that "[c]lass 
counsel are entitled to use their discretion to 
conclude that, at some point, the need to avoid 
excessive expense to the class as a whole outweighs 
the minimal loss to the claimants who are not 
receiving their de minimis amounts of relief'). In 
this case, the parties have agreed to a $5 threshold, 
which is reasonable to "preserve the settlement 
fund from excessive and unnecessary expenses in 

the overall interests of the class as a whole." In re 
Global Crossing Securities and ERISA Litigation, 
225 F.R.D. at 463. Under the Amended Settlement, 
those class members with such de minimus claims 
may choose to opt out from the class as set forth in 
the Amended Notice. FN31 

. . _____ EN30... The .Court's understanding of this 
clause is that claims which, under the 
optimal distribution scenario, are worth 
less than $5 will not be paid out. However, 
claims which are potentially worth more 
than $5 but, after the allocations have been 
determined are worth less in practice, will 
be paid out. 

FN31. The parties have also corrected the 
typographical errors and confusing aspects 
of the Notice which I noted in my previous 
opinion and at oral arguments on March 
15,2007. 

As I explained in my January 4, 2007 Opinion, 
with these changes, the Settlement Agreement 
meets the standards required for preliminary 
approvaL The proposed settlement here does not 
appear to be collusive, given the lengthy 
negotiations surrounding it and the involvement of 
a third-party mediator with experience in similar 
types of actions in establishing the settlement 
framework. Weinstein Declaration, ~ 1, 7; see In re 
lndep. Energy Holdings PLC, 2003 WL 22244676, 
at *4 (S.D.N.Y.2003) ("the fuct that the Settlement 
was reached after exhaustive arm's-length 
negotiations, with the assistance of a private 
'mediator experienced in complex litigation, is 
further proof that it is fair and reasonable"). Judge 
Weinstein has stated that "each party was ably and 
aggressively represented in [the] negotiations." 
Weinstein Declaration, ~ 6. He has further stated 
that the parties prepared detailed mediation briefs 
detailing the facts, law and damages as they saw 
them and that he "can attest to vigorous, thorough 
and reasonable negotiations, and to the arms-length 
nature of the mediation process," which led to a 
settlement that was "fair and reasonable." Id. ~ 8. 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/print/printstream.aspx?mt= 3 94&prft=HTMLE&vr=2.0&destinati... 3/512014 

https:llweb2.westlaw.com/print/printstream.aspx?mt
http:F.Supp.2d


Page 12 of15 
Case 1 :09-md-02017 -LAK-GWG Document 1380-2 Filed 03/11/14 Page 17 of 119 

Page 12 
Not Reported in F.Supp.2d, 2007 WL 1191048 (E.D.N.Y.), Fed. Sec. L. Rep. P 94,309 
(Cite as: 2007 WL 1191048 (E.D.N.Y.» 

While Lead Plaintiffs' counsel has indicated the 
fees it intends to request from the Court should the 
settlement be approved, the settlement explicitly 
provides that any order relating to the application 
for fees "shall not operate to terminate or cancel the 
Stipulation· . or·· the···· Settlement"· - Amended·­
Settlement, , 9. In addition, there is no unduly 

...... _.. preferentiaL treatment. to ..class.. representatives~who .. 
will receive no additional compensation from the 
settlement for their role as Lead Plaintiffs. 

*10 Further, in terms of the overall fairness, 
adequacy, and reasonableness of the settlement, a 
full fairness analysis is unnecessary at this stage; 
preliminary approval is appropriate where a 
proposed settlement is merely within the range of 
possible approval. I note, however, that the factors 
to be considered in such an analysis include: (1) the 
complexity, expense and likely duration of the 
litigation, (2) the reaction of the class to the 
settlement, (3) the stage of the proceedings and the 
amount of discovery completed, (4) the risks of 
establishing liability, (5) the risks of establishing 
damages, (6) the risks of maintaining the class 
action through the trial, (7) the ability of the 
defendants to withstand a greater judgment, (8) the 
range of reasonableness of the settlement fund in 
light of the best possible recovery, and (9) the range 
of reasonableness of the settlement fund to a 
possible recovery in light of all the attendant risks 
of litigation. City of Detroit v. Grinnell Corp., 495 
F.2d 448, 463 (2d Cir.l974). Clearly, some of these 
factors, particularly the reaction of the class to the 
settlement, are impossible to weigh prior to notice 
and a hearing. 

At this stage, brief consideration of these 
factors leads to the conclusion that the proposed 
relief awarded to Class Members under the 
Amended Settlement Agreement and Amended 
Plan of Allocation is within the range of possible 
approval. Securities class actions are generally 
complex and expensive to prosecute. See In re 
Sumitomo Copper Litig, 189 F.R.D. 274, 283 
(S.D.N.Y.1999) (Proof of damages is "particularly 

risky ... in commodity price manipulation cases"). 
In this case, the costs of litigating are anticipated to 
be "extremely high," since both Gilat and the 
companies with which Gilat did business under the 
allegedly fraudulent scheme are located overseas, 

.. 	which will increase the cost and complexity of 
discovery. First Memorandum in Support, P.I2; see 

. ... 	SChwartz.y. Nay.olndustriAIS, 119 F.R.D. 359, 363 
(S.D.N.Y.1988) (weighing the complications of 
discovery with a foreign defendant in favor of 
settlement). In addition, the parties state that if the 
case were litigated and Plaintiffs' prevailed, 
"Defendants certainly would ... appeal[ ] the 
verdict," adding further delay and expense. First 
Memorandum in Support, P.I2; see In re Am. Bank 
Note Holographies, Inc., 127 F.Supp.2d 418, 425 
(S.D.N.Y.200I) ("Add on time for a trial and 
appeals, and the class would have seen no recovery 
for years. Class counsel properly considered this 
factor as well"). The parties have also spent 
significant time investigating the legal and factual 
issues in this case and appear to be well informed 
as to the operative facts of this case, which is 
already four years old. Although little formal 
discovery has been completed, Lead Plaintiffs have 
interviewed several former employees of Gilat and 
obtained a number of internal documents, and both 
parties have conducted "extensive research" in 
connection with their briefings on the Defendants' 
motion to dismiss and in preparation for mediation. 
First Memorandum in Support, P.l3; Amended 
Consolidated Complaint, , , 42-51; Weinstein 
Declaration, " 3, 6. As for the risks of establishing 
liability and damages, they are considerable in this 
case. Lead Plaintiffs will have to establish that the 
Defendants acted with a culpable state of mind, "a 
difficult burden to meet," Adair v. Bristol Tech. 
Sys., Inc., 1999 WL 1037878, at *2 
(S.D.N.Y.1999), especially in this case where, 
apparently, neither the individual defendants nor 
any other Gilat executive profited from their Gilat 
investments, creating substantial difficulty in 
establishing a motive. In addition, while Lead 
Plaintiffs allege that the most significant stock 
decline, which occurred on March 12, 2001, was 
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related to GHat's financial announcement of that 
day, Defendants "vigorously dispute this" and 
claim instead that the stock decline was related to 
prior announcements and, moreover, that the 
announcement of March 12 did not reveal any 

... 'fralfd;- First--Memorandum in Support, P.l4. 
Accordingly, it is highly uncertain whether Lead 

.. plaintiffs .will he . ..able.to. demonstrate loss .causation 
related to the March 12 announcement, which 
would impact the vast majority of the damages 
allegedly suffered by the Class. Additionally, at 
trial, Defendants would likely introduce their own 
expert to contest Lead Plaintiffs' allegations as to 
the causes of the stock price declines on the other 
dates as welL Accordingly, although Lead 
Plaintiff's counsel appears capable of litigating this 
case, there are obvious doubts as to the merits of 
the case that may make it difficult for them to do 
so. The relationship of the settlement fund to the 
best possible recovery or the potential recovery in 
light of all the risks of litigation also weighs in 
favor of approving the settlement. As stated above, 
Defendants have agreed to contribute $20 million to 
the Gross Settlement Fund; after attorney's fees and 
other costs associated with this action, the Net 
Settlement Fund will likely be in the range of $12 
million to $13 million. Though the parties have not 
provided the Court with an estimate of the total 
potential recovery should the case go to trial, given 
the risks involved in proving liability and damages, 
were this case to proceed to trial there is a 
significant possibility that the Class would recover 
nothing. Finally, the parties have provided a 
sufficient factual basis for the time periods and 
damages amounts specified in the Amended Plan of 
Allocation and established a reasonable formula for 
allocating recovery to Class Members on the basis 
of each Class Member's injury.FN32FN33 Given 
the risks and costs involving in litigating this 
matter, and the reasonableness of the allocation 
formula, the relief awarded to Class members under 
the Amended Settlement Agreement and the 
Amended Plan of Allocation is within the range of 
possible approval required for preliminary 
approvaL Accordingly, preliminary approval of the 

Amended Plan of Allocation and Amended 
Settlement Agreement is granted. 

FN32. The parties have also submitted to 

the Court, under seal, the Supplemental 


. Agreement 'referred to in § 30 of the 

Amended Settlement Agreement regarding 


. the conditions. under which Defendants 
may terminate the Settlement if Class 
Members who purchased in excess of a 
certain number of shares exclude 
themselves from the Class. The Court has 
reviewed the agreement and finds it 
reasonable. 

FN33. The Plan applies the PSLRA's 
90-day 'lookback' period for averaging the 
sales price only to sales made after the 
final disclosure. While this creates a 
somewhat inconsistent scheme, it does not 
appear unreasonable for the purposes of 
preliminary approval, especially 
considering the fact that the PSLRA does 
not apply to settlements. See In re Veritas 
Software Corp. Securities Litigation, 2005 
WL 3096079, at *10 (N.D.CaL2005). 
Similarly, the Plan may allow for some 
overcompensation of those Claimants who 
sold stock immediately after disclosure but 
before the entire amount of deflation had 
gone out of the stock. Given the 
complexity in determining the point after 
which deflation was fully accounted for, 
the Plan of Allocation reasonably caps 
recovery at Marek's estimated amount of 
deflation, even though that may allow for 
isolated cases of overcompensation. In 
addition, it is arguable that the 90·day 
look back period for the PSLRA should 
begin on June 3, 2002, the first trading day 
after the final disclosure. However, since 
the PSLRA states that the 90-day period 
begins "on the date on which the 
information correcting the misstatement or 
omission that is the basis for the action is 
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disseminated to the market," the parties' 
interpretation that the period should begin 
on May 31, 2002 (the date of the final 
disclosure) is not unreasonable. 15 U.S.C. 
§ 78u-4(e)(I). 

Notice 
__ ._ --1<ll.Under. Rule 23{c)(2), this Court is to. direct .. 

to the members of the class "the best notice 
practicable under the circumstances, including 
individual notice to all members who can be 
identified through reasonable effort." Fed R. Civ. P. 
23(c)(2); see also Eisen v. Carlisle and Jacquelin, 
417 U.S. 156, 173 (1974). The form of notice must 
fairly apprise the prospective members of the class 
of the pendency of the class action, the terms of the 
proposed settlement, and the options that are open 
to them in connection with the proceedings, 
including the option to withdraw from the 
settlement. See Weinberger v. Kendrick, 698 F.2d 
61,70-71 (2d Cir.1982). 

The proposed Amended Notice in this case 
contains all the necessary information, including a 
description of the Class, a summary of settlement 
terms, the Plan of Allocation and procedures for 
objections and opt-outs. The parties propose to 
provide notice by mailing the Amended Notice, 
along with the Proof of Claim form, to each Gilat 
shareholder of record (as provided by Gilat's 
transfer agent) and to a list of more than 2500 of 
the largest banks, brokerages, and other nominees 
which has been complied by GCG and used in 
previous class action settlements. These nominees 
are required to identifY clients who are members of 
the Class and either mail notices to those Class 
Members or forward their contact information to 
GCG, which will then mail them the Amended 
Notice and Proof of Claim form. According to Lead 
Plaintiff's counsel and GCG, this manner of notice 
is standard and effective in securities class actions. 

In addition, a Summary Notice will be 
published once in the Wall Street Journal and three 
Israeli Newspapers: Ha'aretz. the Globe, and the 
Jerusalem Post. The Summary Notice provides 

both a telephone number to contact and a web site 
where potential Class Members can obtain more 
information. It will also include a brief description 
of the Class, the date of the Fairness Hearing, and 
notice as to the binding nature of the settlement and 
how Class Members"may either opt-out or file a 
claim. The Amended Notice and Proof of Claim 
.form will also.be.availabk.OTI.GCG's web site and a 
toll-free number, staffed with both English and 
Hebrew speaking representatives, will also be made 
available. Moreover, the Tel-Aviv based law office 
of Jacob Sabo, Lead Plaintiff's counsel, will 
maintain a phone number for inquiries and will be 
prepared to mail or otherwise provide Amended 
Notice and Proof of Claim forms on an as-requested 
basis to Israeli Class Members. 

Since the proposed detailed Amended Notice, 
containing all the relevant information about the 
settlement and Class Member rights, will be mailed 
to Class Members and supported by Summary 
Notice published in several newspapers, the method 
and form of the Amended Notice is sufficient and is 
hereby approved. The Proof of Claim form itself, to 
be filled out by participating Class Members, is 
also sufficient. FN34 

FN34. At oral argument on this motion, the 
Court noted that Part I of the Proof of 
Claim form needed to be corrected to state 
"For Claims Administrator's Use Only." 
The parties have made such a change 
although the change does not indicate 
which part is to be completed by the 
Claims Administrator as clearly as it might. 

Fairness Hearing and Scheduling 
*12 A Fairness Hearing will be conducted in 

accordance with the accompanying Order. That 
order also sets forth the dates for required 
submissions from parties and Class Members. If a 
timely application for attorney's fees and expenses 
is made by the date set forth in the Order, the Court 
will take up that issue at the Fairness Hearing as well. 
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CONCLUSION 
For the reasons set forth above, the motions are 

granted. The schedule for future submissions and 
the Fairness Hearing is included in the 
accompanying Order. The Clerk is directed to 
transmit a copy of the within toall'parties: 

.SOORDERED. __ .,_ 

E.D.N.Y.,2007. 

In re Gilat Satellite Networks, Ltd. 

Not Reported in F.Supp.2d, 2007 WL 1191048 

(E.D.N.Y.), Fed. Sec. L. Rep. P 94,309 


END OF DOCUMENT 
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Supreme Court ofthe United States 

HALLIBURTON CO., et aI., petitioners, 


v. 
-"EruCkp: JOHN FuND, INC., fka Archdiocese of' 

Milwaukee Supporting Fund, Inc. 

No. 13-317. 

Nov. 15,2013. 


Case below, 718 F.3d 423. 

Petition for writ of certiorari to the United 

States Court ofAppeals for the Fifth Circuit granted. 


U.S.,2013 

Halliburton Co. v. Erica P. John Fund, Inc. 

134 S.Ct. 636, 187 L.Ed.2d 415, 82 USLW 3119, 

82 USL W 3295, 82 USL W 3298 


END OF DOCUMENT 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/print/printstream.aspx?rs=WL W 14.0] &destination=atp&mt= 19... 311 0120] 4 

https:llweb2.westlaw.com/print/printstream.aspx?rs=WL
http:187L.Ed.2d


Page 1 of9 
Case 1 :09-md-02017 -LAK-GWG Document 1380-2 Filed 03/11/14 Page 22 of 119 

Wesilaw 
Not Reported in F.Supp.2d, 2005 WL 2757792 (S.D.N.Y.), Fed. Sec. L. Rep. P 93,579 
(Cite as: 2005 WL 2757792 (S.D.N.Y.» 

Page 1 

United States District Court, 

S.D. New York. 


Harold HICKS, et aI., Plaintiffs, 

v. 


Morgan STANLEY, et aI., Defendants. 


No. 01 Civ. 10071(RJH). 

Oct. 24, 2005. 


MEMORANDUM OPINIONAND ORDER 
HOLWELL,J. 

*1 Plaintiffs petition for court approval of a 
settlement and plan of allocation, as well as an 
award of attorneys' fees and expenses in this 
securities class action brought on behalf of 
investors in Morgan Stanley Dean Witter Prime 
Income Trust (the ''Trust''). The Settlement and 
Plan of Allocation are approved, and attorneys' fees 
and costs are awarded. 

1. Background 
Plaintiffs allege that between November 1, 

1998 and April 26, 2001 (the "Class Period"), 
defendants disseminated a series of materially false 
and misleading Prospectuses/Registration 
Statements ("Prospectuses") and annual reports 
regarding the net asset value ("NA V") of the Trust. 
The Trust is a closed-end investment company that 
invests in floating-rate secured loans made to 
corporations and business entities. The NAV per 
share is the price at which shares are bought and 
sold by the public. The method by which NAVis to 
be computed is set forth in applicable SEC rules, 
including Rule 2a-4, promulgated pursuant to § 
2(a)(41) of the Investment Company Act of 1940 
(15 U.S.c. § 80a-l et seq ). See Automatic 
Catering, Inc. v. First Multifund for Daily Income 
Inc., 1981 WL 1664, at *7 (S.D .N.Y.l981). Rule 
2a-4 provides that the Trust compute the NAV of 
such loans based on market quotations when such 
quotations are "readily available," and based upon a 
"fair value" computation where market quotations 
are not "readily available." Where the "fair value" 

method is used, the SEC's rules require that the 
"fair value" of a loan must reflect what would be 
received on its current sale. 

Issues raised by this case include whether 
market quotations were "readily available" during 
the class period, in which case such prices should 
have been used by the Trust, or whether the Trust 
was correct in using "fair value" prices. In addition, 
if the "fair value" method was the appropriate 
method by which to value these loans, then the 
issue raised is whether the defendants complied 
with SEC rules mandating how fair value must be 
calculated. The alleged failure to follow applicable 
SEC rules regarding valuation of Trust assets would 
have the effect of artificially inflating the NA V of 
the Trust, causing class members to pay higher 
prices than they would have paid had the assets of 
the Trust been valued properly. The Trust phased in 
its change in pricing methodology (from "fair 
value" to market pricing), allegedly to prevent class 
members from realizing the full impact upon NA V 
that would occur if defendants had used proper 
valuation methods. 

As a result of such events, two class actions 
were filed against the Trust, Morgan Stanley & Co., 
Morgan Stanley Dean Witter Advisors Inc., and 
several trustees, executive officers and/or portfolio 
managers of the Trust alleging violations of federal 
securities laws. 

By an order of January 30, 2002, the Court (the 
Hon. Harold Baer, Jr., United States District Judge) 
consolidated the actions pursuant to the provisions 
of the Private Litigation Reform Act of 1995 (the 
"PSLRA"). The Consolidated Amended Class 
Action Complaint, filed on March 14, 2002, alleges 
violations of Sections 11 and 12(a)(2) of the 
Securities Act of 1933 (the "Securities Act") and a 
breach of fiduciary duty under state law, on behalf 
of all persons who purchased or otherwise acquired 
shares of the Trust between November 1, 1998 and 
April 26, 2001. 
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*2 The defendants' motion to dismiss the 
Securities Act claims was denied on November 13, 
2002. On December 1, 2002, the Court issued an 
order dismissing with prejudice Lead Plaintiffs' 
claims regarding state law breach offiduciary duty. 

On March 31, 2003, the Court issued a written 
order formally appointing Nita Bradshaw. ... and ..... 
Lawrence Nicholson as Lead Plaintiffs (together 
·'Lead Plaintiffs") and approving their selection of 
Goodkind Labaton Rudoff & Sucharow LLP 
("Goodkind Labaton") and a predecessor-in-interest 
of Lerach Coughlin Stoia Geller Rudman & 
Bobbins LLP ("Lerach Coughlin") as Co-Lead 
Counsel. 

On July 16, 2003, the Court issued an Opinion 
and Order granting the motion for class 
certification, appointing Nicholson to serve as class 
representative and appointing Goodkind Labaton 
and Lerach Coughlin to serve as class counsel. On 
October 14, 2003, pursuant to an order by Judge 
Baer, a Notice of Pendency of this action was 
mailed to all members of the class who could be 
identified through reasonable effort. A Summary 
Notice of Pendency of this action was published in 
The New York Times on October 23, 2003. 

On April 19, 2004, following a status 
conference held on April 12, 2004, this Court 
issued an order on consent dismissing Lead 
Plaintiffs' claims under Section 12(a)(2) of the 
Securities Act with prejudice and without costs, and 
also issued a pretrial scheduling order, superseding 
certain scheduling orders previously issued by 
Judge Baer, and setting a deadline for the 
completion of expert discovery and a briefing 
schedule for motions for summary judgment. 

Discovery consisted of review and analysis of 
over 100,000 pages of documents produced by 
defendants and third parties, review and analysis of 
electronic files contained on more than a dozen 
compact disks, review and analysis of prospectuses 
and other documents filed by the Trust with the 
SEC, consultations throughout the pendency of the 

litigation with liability and damages experts 
retained by Lead Plaintiffs, depositions of ten 
Morgan Stanley witnesses, including the portfolio 
managers and certain trustees of the Trust, and 
inclusion in the record of depositions of third-party 
witnesses' . who . had' . testified in an unrelated 
securities class action with similar allegations. 

In January 2004, after fact discovery was 
completed and expert reports were submitted, the 
parties agreed to participate in non-binding 
mediation before the Hon. Daniel Weinstein, retired 
Judge of the Superior Court of California, under the 
auspices of Judicial Arbitration and Mediation 
Services, Inc. ("JAMS"). In accordance with Judge 
Weinstein's procedures, plaintiffs and defendants 
exchanged comprehensive mediation statements, 
and the parties submitted a two-volume joint 
appendix of exhibits. The mediation was held on 
March 10 and 11, 2004, at JAMS's New York 
offices. Lead Plaintiffs and defendants each made 
presentations to Judge Weinstein in the presence of 
all parties and counsel for defendants' insurance 
carriers, and proceeded to engage in negotiations. 
Although the parties negotiated in good faith, no 
agreement was reached at that time. 

*3 Following the mediation, the parties 
engaged in continued negotiations with the 
assistance of Judge Weinstein. Several demands, 
offers, and counter-offers were communicated. On 
June 21, 2004, the parties reached an oral 
agreement-in-principle to settle the action. The 
parties then negotiated a letter agreement to 
memorialize the agreement-in-principle, which was 
signed on June 29, 2004. On June 30, 2004, the 
parties advised the Court that they had reached an 
agreement-in-principle and would submit a 
Stipulation of Settlement to the Court for approval. 
On October 19, 2004, this Court received the 
Stipulation ofSettlement. 

Settlement Terms 
The Stipulation of Settlement provides for a 

gross payment of $10,000,000 in cash (the 
"Settlement Fund"). In addition to paying claims to 
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class members, the Settlement Fund will be used to 
pay taxes, administrative costs of the class action, 
including the costs of providing notice, and 
attorneys' fees and expenses. The resulting Net 
Settlement Fund will then be distributed to 

.. claimants according to the-Plarrur Allocation; _. -­

___ _In..__ addition._to.. the financial. .provisions, the 
settlement also contains a release and waiver, 
barring participating class members from bringing 
any future claims, known or unknown, against any 
defendant in the action, for matters relating to the 
settlement, except such actions as may be necessary 
to enforce the terms of the settlement or the final 
judgment. This release specifically includes a 
waiver by the parties of the provisions of Section 
152 of the Civil Code of the State of California and 
similar provisions available in other jurisdictions, 
which provide that a general release does not 
release unknown claims. 

Plaintiffs moved for preliminary approval of 
the settlement on November IS, 2004. On 
December 9, 2004, following a hearing, this Court 
issued an Order Preliminarily Approving Proposed 
Settlement, Directing the Issuance of Notice to the 
Class, and Setting a Fairness Hearing (the 
"Preliminary Approval Order"). 

Notice to the Class 
In the Preliminary Approval Order of 

December 9, 2004, the Court preliminarily 
approved the settlement on the terms set forth in the 
Stipulation, scheduled a hearing for May 26, 2005 
to determine whether the settlement and plan of 
allocation were fair, reasonable, and adequate, 
whether a final judgment should be entered, and 
whether an application by co-Lead Counsel for 
attorneys' fees and reimbursement of expenses 
should be granted. 

The Court approved the form and substance of 
the Notice of Proposed Settlement of Class Action 
and Fairness Hearing (the "Notice"), which was 
mailed to approximately 100,000 class members; 
the Summary Notice of Proposed Settlement of 

Class Action and Fairness Hearing (the "Summary 
Notice"), which was published in The New York 
Times on March 31, 2005, and on a widely­
circulated national wire service; the Special Notice 
to Class Members Who Previously Requested to be 
Excluded from the Class and Form of Request for 
Revocation of Exclusion (the "Special Notice"); 
and the Claim Information Form. 

*4 The Notice, sent pursuant to Fed.R.Civ.P. 
23(e)(I)(B), provided descriptions of the action and 
the proposed settlement, detailed the circumstances 
of the settlement, and outlined the plan of 
allocation. In addition, the Notice furnished 
instructions for class members regarding the 
submission of claims, objections to the settlement, 
and attendance at the fairness hearing. The Notice 
further provides that Co-Lead Counsel will apply 
for attorneys' fees not to exceed thirty-three and 
one-third percent (33.3%) of the Settlement Fund, 
and reimbursement of expenses, exclusive of notice 
and administration costs, of no greater than 
$500,000, and provides that class members have the 
opportunity to contest counsels' request for 
attorneys' fees and reimbursement of expenses, in 
addition to contesting the terms ofthe settlement. 

The Reaction of the Class to the Notice ofProposed 
Settlement 

The overall response of the class to the 
settlement has been positive. In response to the 
original Notice of Pendency, 123 investors opted 
out of the class out of approximately 100,000 
potential class members. The Special Notice gave 
such opt-outs an opportunity to rejoin the class, 
and, as a result, 19 of the 123 opt-outs elected to 
rejoin the class and reinstate their right to 
participate in the settlement. Furthermore, as of 
May 18, 2005, over 50,000 class members have 
submitted signed Claim Information Forms. The 
high level of participation in the proposed 
settlement and the speedy submission of Claim 
Information Forms signifY a high level of approval 
by class members ofthe settlement. 

In addition, as of May 5, 2005, the deadline for 
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filing objections to the settlement, plan of 
allocation, or application for attorneys' fees and 
expenses, only three persons, Rudolph Wishner, 
Cecelia Villarreal, and Lawrence Smith, have 
objected to the settlement. For the reasons stated 

.... -- •. -. below;-the 'Court-overrules' the' individual objections 
and concludes that the settlement amount is fair and 

.....reasonable. _....._..__ 

The Faimess Hearing 
On May 26, 2005, the Court held a fairness 

hearing. Counsel spoke in favor of the settlement 
and no member of the class or shareholder attended 
and spoke against the settlement. Co-Lead Counsel 
addressed the Court in support of their applications 
for attorneys' fees and expenses as well. 

II. Discussion 
Rule 23(e) of the Federal Rules of Civil 

Procedure requires court approval of any settlement 
of a certified class action. While public policy 
favors the settlement of class actions, In re 
Interpublic Securities Litigation, 2004 WL 
2397190, at *7 (S.D.N.Y.), the district court must 
nevertheless "carefully scrutinize the settlement to 
ensure its fairness, adequacy and reasonableness, 
and that it was not a product of collusion." D'Amato 
v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir.200l) 
(citation omitted). This determination is a matter 
addressed to the Court's discretion. See Joel A. v. 
Giuliani, 218 F.3d 132, 139 (2d Cir.2000) (great 
weight accorded to trial judge's views of fairness of 
settlement). In determining the settlement's 
fairness, the court must "eschew any rubber stamp 
approval" yet simultaneously "stop short of the 
detailed and thorough investigation that it would 
undertake if it were actually trying the case." City 
of Detroit v. Grinnell Corp., 495 F .2d 448, 462 (2d 
Cir.l974) (abrogated on different grounds by 
Goldberger v. Integrated Reserves, Inc., 204 F.3d 
43 (2d Cir.2000». See also In re Inter public 
Securities, 2004 WL 2397190, at *6-7. 

*5 A district court must review both the 
procedural and substantive fairness of a proposed 
settlement. D'Amato, 236 F.3d at 85; Wal-Mart 

Stores, Inc. v. Visa US.A. Inc., 396 F.3d 96, 116 
(2d Cir.2005). Procedural fairness is established by 
examining the negotiating process ''to ensure that 
the settlement resulted from arm's-length 
negotiations and that plaintiffs' counsel have 
possessed'· the experience" and ability necessary to 
effective representation of the class's interests." 

.D'Amato 236 F.3d at 85 (citation omitted). "The 
experience of counsel, the vigor with which the 
case was prosecuted, and the coercion or collusion 
that may have marred the negotiations themselves" 
shed light on the fairness of the negotiating process. 
Malchman v. Davis, 706 F .2d 426, 433 (2d 
Cir.1983) (citation omitted). 

The standards governing the substantive 
fairness of a settlement in this Circuit are the well­
established "Grinnell factors," including: 

(1) the complexity, expense and likely duration 
of the litigation, (2) the reaction of the class to the 
settlement, (3) the stage of the proceedings and the 
amount of discovery completed, (4) the risks of 
establishing liability, (5) the risks of establishing 
damages, (6) the risks of maintaining the class 
action through the trial, (7) the ability of the 
defendants to withstand a greater judgment, (8) the 
range of reasonableness of the settlement fund in 
light of the best possible recovery, [and] (9) the 
range of reasonableness of the settlement fund to a 
possible recovery in light of all the attendant risks 
oflitigation. 

D'Amato, 236 F.3d at 86 (originally 
enumerated in City of Detroit v. Grinnell Corp., 
495 F.2d 448, 463 (2d Cir.l974». To find the 
settlement fair, the Court need not find that every 
factor weighs in favor of the settlement; the court 
"considers[s] the totality of these factors in light of 
the particular circumstances." In re Global 
CrOSSing Sec. & ERISA Litig., 225 F.R.D. 436, 456 
(S.D.N.Y.2004) (citation omitted). 

The record amply supports the procedural 
fairness of the settlement in this case. In January 
2004, after plaintiffs completed document and 
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